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Andi Sar of 5 2. "City f Edinburgh, 


Mt 


i Menchant, nd late Lord e 4 the 1 aid 72 


328 per be. 7 e e lan hit r 
* 71 #+$:7 707 a zal N Lo " J. . 2 29 Ei 
: = HE Libel at the Oe Inſtance, 2 againſt Mr. Stuart Wh 


late Lord Provoſt of the City of Edinburgh, charges "4,58 
+» him the. Pannel with bg ing guy, of 77555 high Crimes ,. ... © * 
0 no... " and Miſdemeapours, in part Ways acted contra 
N ty to his Duty, when he was chief agi are in the City of Edin- 
| dae in the Month of Auguſt and September 1745, a Time f 92 
pub ick Danger and open Re llion, headed by the eldeſt Son of 2 
* 8 5 FS his Majeſty's. Crown, aſfiſted with Troops and Mo- 1 
from his Majeſty's 1 abroad; at which Juncture the Pan- >, .- >. FI 

1 65 his Mzsbe avioxr, ſuffered the City of Edinburgh, with -— "Ro 
the — 9 and Arms therein, as well as other Supplies of various 3 1-4: 
orts, to fall into the Hands of the Rebels, in manifeſt Violation #15 
pf the Truſt and Puty of his Office, This is the general an a- ©, 
"—— int the Pannel, which is in the Libel more particularly ſpecified, - HIS 
-pDeduction of many particular Inſtances of Fine alledg- 0 
Led. againſt him in ſupport of that general Charge. which Particulars ä 
25 Aris unneceſſary here to repeat, 7 for them the Purſuer begs leave _. 
9 Wd pr”; Lo 40 THe idelf. | | * "4 by 16 

- ine 2 11 been duly . with A, Co py of this Libel, 1 


1 
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9 of the late Act of Parliament for abo- Aa. 
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2 +38 Ker OL ent. ( 2 ; { | 
_ liſhing the heritable Juriſdictions in 6 Se. give in to the 
* Clerk of Court, the Day before his Trial was to come on; ſigned 
A by one of his Council. his Account of the F as rglar to the;Mat- 
WG: ters charged upon him, rogether with the Heads of certain Objedti- 
97.4. by ons and Defences which he makes to the Libel, and therein fays, 
That he is not guilty of all or any of the Neglects or Misbeha- 
' viours laid to his Charge, and that there is no Ground for ſuppo- 
ſing him diſaffected to the Government, but much to the contra» - 
: * ry ; and in particular he avers, that his Conduct upon Occaſion, 
"In 1 Lg: and at the Time of the late Rebellion, will; upon Pxook; afford 
the ſtrongeſt Evidence of his real Attachment to the Government; 
and farther ſays, upon the ſeveral Matters charged againſt him,” 
In the firſt Article, That he thwarted no Meaſures that were 
*« propoſed, that ſeemed legal and expedient; that where any Doubts ö 


— - _ * 


or Difficulties occurred, either as to the Legality ot Expedicncy 


1 e i« of any Particular propoſed, ſome of which ſeemed rather to be 

4 intended as a Snare, he delivered his Opinion with'a-becoming - 

= Freedom, ſubmitted his Reaſons to the -Coutitil-or\Cammiltree, 
and heartily went into whatever they reſolved, after taking Ad- 
. vice in.Points of greateſt Impartance,, with, thoſe who bore the 
+ higheſt Offices, both Civil and Milirary, rhat were at the Time 
dh in this Town. 8 hens ab ht "yt 14 r . b 

+ driide I. © “ As to the /econd Article of the Indictment, Mr. Stuart Hays, 
„ That the Propoſal made for aſſociating 4 Body of Volunteers was. 


* 


a Point of ſo much Delicacy, as mult” juſtif lim from * 5 
a 


hv ry 


« Advice as to the Legality of What was thereby propoſed. Tha 


« ſo, ſoon as the Magiſtrates found they could fafely' go into'the 


„ Propoſal, the Lord Provoſt readily acquietced, ati ſhow'da Will | 


« lingheſs to Have it Cartied into Execution; and that upen ever) 
«© Octaſion he behav ei td wards them with the utmoſt Civility.— 
rticle III. As to the third Article,” the Magiſtrates of Edinburgh. with | 
«« the xeſt of a Committee appointed by the Council to provide for 
© the Nofence Sf the Taube readily Jiſied, ail, chcarfally See, 
ved every Propoſal that appeared Gilculared for the Defence f 


1 
1 


the Town, in which nothing was by them delayed, apd the Ex. 
ecution of thoſe Matters was committed to proper Perſons, ho- 
« ſen and appointed for that Purpoſe by the Council and Commit- 
tee. . He does further ſay, That the Guns were chargech in the. 
« proper Lime, and all Endeavourg uſed to ſupply the Tomn with, 
F Hh 217700 on att, 0s 0 eo. 
ee * mt The 


„ The Provoſt does in like . 4 ſay, That what is looſely Arne 19h 
*« ch in chis Article of the Indictment, of his having refuſed 
the Propoſals of theſe. who were zealouſly affected, is not well 
**;underſtood :: Every Converſation, was freighted with a Propoſal, 
„ many of them contradictory, and ſome of them from ſiniſter Mo- 
tives ʒ ſuch particularly was the e mentioned in this Ar- 


* ticle, Which, if ſincerely meant, oug 


to have been propoſed in 
„Council, which never was done. | 


„As to the ru Article, the Provoſt thinks he behaved kindly Article Vi 


to every Man who came, or pretended that he came, to the Af- 
ſiſtance of the Town; and denies the Inſtance charged in the Li- 
bel, nor can he imagine that it was, or can be preſumed an Af- 
front, although he had offered the putting Sir Robert Dick/on's 
Volunteers in the Way of receiving Pay, ſuppoſing that to have 
ebene Fact | | 


As to the ſixth Article, Mr. Stuart apprehends there can be Article Vl 


n Crime in it, for he did communicate the Meſſage by Mr. Al- 
ver immediately after he received it, to the Gentlemen of the 
Council, who were of Opinion, That the Meſſage delivered by 
Mr. Alves ought not to be divulged, for Fear of intimidating the 
* Inhabitants ; and foon after: he waited of the then Lord Advocate, 
eto impart that Affair, and get his Advice what ought to be done, 
and., conform to the Advice then given, committed the ſaid Au- 
«wndrew' Atves, ſo ſoon as he underſtood: that it was lawful and 
proper and there was no criminal Delay in committing him. 


„As to the even, Article, Mr. Stuart ſays, That the meet- Aid, vi 


ing in the Ne Church lle was not in conſequence of any Peti- 
tion delivered him by the Inhabitants, which Petition was never 
onte under Conſideration of the Committee, nor did he order the 
Alarm- bell to be rung to con vocate the Inhabitants. Denies that 
ever he refuſed: ir, 454 any Dragoons; into the Town; but, on: 
©. the contrar y, he. expreſſed. 4 Willwgoef to receive them; provi» 
« ding they were ſent. ; 5 


cs to the 97% Article. Mr. Stuart reſuſes, that he received Article VIII. 


ct gave Orders to read any Letters from the Pretender, or that 
+ -hegave Orders in Conſequence of any ſuch: Letter; any Depu- 
tation that might have been ſent, was the Effect of the Fears of 
+ the Inhabitants, who had more of the Government of the Town 
at that time than the Magiſtrates . Mn HRAre 


8 5 5 4 6 bom 15 13711 3 . | 5 
* As to the 9th Article, The Volunteers carried their Arms to Article 18; 


*© the 


* | ef 8 | x 1 3 180 4 ; | ; | | b 
1 15:1, the Caktle,. without applying to Mr: Stuart for his Orders, md 
before he underſtood the Town to be in à defericeleſs State“. 


Ariiele x. As to the 10h Article, Mr. Stuart ſays, That it was the 


Senſe of the Committee the Provoſt ſhould give no Orders, and 
„he believes it! will a pear, that the Meſſenger from Mr, Gueft 
was told, he was at Petty de ſpike up the Cannon, if the Ge- 
neral thought proper; nay he further believes the Meſſenger was 

further told, that he ſhould be ſhown where the Cannon were. 

VM. Stuart does not remember, that Captain Delaiel was or- 

dered to have but a Third of his Guard on Duty, but believes 
that the whole Guard at that time were not in a Condition to do 
Puty after the Fatigue they had previouſly undergone, the Inha- 
** bitants had before this Time reſolved not to ſtand upon their De- 
fence; the Provoſt remembers nothing of the Orders ſaid to have - 
been given to the train'd Bands, but believes the contrary Will 

. be proven.“ 2 Nee ig eee eee 

Article XI. As to the 11th Article. The Provoſt repeats the firſt: Part of 

his Anſwer to the preceeding Article, and further ſays, that if 
any of the City-arms fell into the Hands of the Rebels, it muſt 

have proceeded from various unavoidable Cauſes, but cannot be 

imputed to any Fault of Mr. Stuarts. 

Article X11. , ** As to the 127% Article, Mr. Stuart is confident, there muſt 

appear upon his Part a zealous: Attachment to the Intereſt of the 
« Government; by the Uniformity of his Conduct from the Com- 
mencement of the Rebellion, until the Time that the Town fell 

w * unhappily into the Rebels Hands; for ſuch is and muſt be the 

natural Conſtruction of his unwearied Application to every Part 

of his Duty, and upon conſidering the Propoſals made by him in 

Council, with the Directions given to thoſe that acted under 

« him” | 105 ONT GETNTGO CHIU 90 44116 A 

From this Account of the Provoſt's Conduct, in relation to 

6 0 the Matters charged upon him, his Defences againſt the Libel 

3 | in: 2729 als n 

, That the whole of the Charge is laid in a Manner too 

Jlooſe and general, to be paſt to the Knowledge of an Aſſiae. ' 
240. That the Facts therein contained are either miſtepreſented, 
or in their Nature not criminal.“ ie uch ao 

„ 3770, That no Error in point of Judgment; if any thing of that 

kind ſhall appear, ought to be made the Foundation of a 3 
r . vt of Rs 


» 
: 


2 


— 


; F- . 
Proſecution, We was only one of a Committee, and 
* acted by their Direction.“ e ie ene 
Before the Purſuer proceed to recite the Arguments that were of. 
fered on Behalf of the Pannel, in Support of theſe Defences, when 

the Trial came on in the Court of Juſticiary on Monday the r3th' 

current, together with the Replies made on the Part of the Purſuer 

to theſe Defences, he ſhall here, for the better underſtanding of the 

true Merits of the Caſe, firſt of all briefly ſet forth, without any 

Argument, the principal Facts which occurred at and about the 

Time libelled, ſuch as he believes can be proved to be true, either 

by authentick Writings, or by parole Evidence. By 

The Lord Provoſt produced in Council a Letter from one of his 234 Augup 
Majeſty's principal Secretaries of State, by Direction of the Lords !7+5 Conn. 

\ Juſtices, bearing Date 13th Auguſt 1745, giving him Notice, That © 

- ** they had received Intelligence, that the Pretender's Son was al- 

ready landed, or intended to land in Scotland, and recommend- 

“ing it to him the Lord Provoſt to exert his Care and Vigilance 

© On this Occaſion, and make uſe of ſuch Precautions, as he ſhould 

judge neceſſary jor preſerving the publick Peace within the City 

« of Edinburgh.“ And produced allo a 8 of his Anſwer to 

that Letter, bearing Date 17th Auguſi, promiling inter alia, not 

to fit down in Security, but to keep a watchful Eye, in order 

to prevent, as. far as poſſible, every Thing that might diſturb the 

Peace of this City;“ of which Anſwer the Council approved. 

The ſame Day the Council reſolved to levy and raiſe the Number 

of thirty Cenrinels, to be added to the City- guard, and recommended 

to the Lord Provoſt and Magiſtrates, to direct and ordain the Captains 

and Subalterns of the train'd Bands to make up full Liſts of the Per- 

ſons belonging to their ſeveral Companies, and to report the ſame to 

che Magiſtrates againſt Fedre/day then next. „ 917 1:40 


At the ſame time another Order was made, for directing the Con- 
ſtables of the City, to make out Liſts of all the Inhabitants and Re- 
ſidenters within their ſeveral Bounds and Diſtricts. and that they be 
diligent in enquiring and finding our what Strangers may happen 
from time to time to come within this City, and lodge within 
their ſeyeral Diſtricts; and that all Inn- keepers, Stablers and 
others, Who lodge and entertain Strangers, ſhould from time to 
time, and as oft as any Stranger ſhall lodge with them, give in to 
the Captain of the City- guard, a Note of their Names and Defigna- 
tions at their Arrival, and of (ea of their Departure from . ö 
10 | x at: 


1 


4 


_ 


| livered in to them by the Inhabitants. ' oo + 
a er Theſe Reſolutions were reported by the Lord Provoſt, and the 
_ Pi. other Magiſtrates; with the Conyeener of the Trades, to a Meet 
| of ſubſtantial and well affected Burgeſſes, which it had been ED 


to ſummon to give Advice on the preſent Occaſion. This Propolat 
| was made to the Lord Proyoſt on the Saturday, preceeding, bei 

_ the 24th of that Month, by a Citizen of Edinburgh, who: had 
1 | been ſometime a Magiſtrate, and had been commiſſioned by other 
—_ well affected Citizens, to propoſe ſuch Meeting to the Provoſt, as 
had been formerly practiſed on important Occaſions, and which he 


e Meaſures for putting the City in a Poſture of Defence. This 
Propoſition the Provoſt received at firſt with a Sneer or Laugh; but 


and order the Captains of the Guard to report to the Magiſtrates in 
Writing every Morning, Liſts of the Particulars that ſhould: be de- 


% 


it b i 4 1 as what they judged neceſſary at this Time, in order to 
( Ta 


1 upon the others preling him, as being the Opinion and the Wiſh of 
2 many ſubſtantial Burgeſſes, and what had been formerly practiſed on 


i | the like Occaſion, the Provoſt at laſt conſented that there ſhould be 
9 | ſuch Meeting, but ſaid it could not be that Day, being Saturday. 
as many of the Burghers would be our of Town; and accordingly it 
was not held till the Tue ſday following. 4287 

At this Meeting which was held in the New Church: Iſle at Five: 
o' Clock in the Afternoon, conſiſting of a great Number of the moſt 
reſpectful Burgeſſes, of undoubted Loyalty to his Majeſty, they un- 


8 8 animouſly approved of the Steps already taken, and offered their 
| Advice as to the farther Steps to be taken, and particularly that the 
1 City ſhould be forthwith put in a Poſture of Defence, and a Body 


** of Men raiſed and armed for the Defence thereof and the Service of 
the Government.“ The former of theſe could be of little Uſe with 
out the latter; and to the latter the Proyoſt objected; that the fame. 
would be treaſonable or illegal, without ſpecial Warrant from the 
Crown; they replied, that if a Warrant was neceſſary, that might 
be applied for and obtained; then the Provoſt ſaid, that be ing 
they Would get a Warrant, he doubted; much if Money could be rai- 
ſed by Subſcription for paying them; to which laſt Objection it was 


* anſwered by ſome Citizens of conſiderable Wealth and Credit there 
| 5 that they were ready to undertake and oblige themſelves to 

find Money to pay a Regiment for three Months; upon this it was: 
reſolved that a Committee ſhould be named out of the Council and 
of the other Burgeſſes, to conſult with and take the Ace on, 6 
TEES f | 4 N | Lor 


! 


45 * 


wx I ay 
* k 
e 
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Lord Juſtico Clerk, and 3 the other Judges as could be found im 
Town, and his Majeſty's. Advocate and Sollicitor, with regard to 

what further Steps the Magiſtrates and Council and Community 

could legally take for preſerving the Peace of the City, and contri- 

buting to defeat the Deſigus of the Rebels; and next Day the 

Council named their Committee accordingly, the Reſult of which 

was, that Application was made to his Majeſty, in order to remove | NY 

all Doubts, for his ſpecial Warrant and Licenſe to raiſe ſuch Re- 9 
iment. F 14t2 4 r | 

© Advice was received at Edinburgh that Sir John Cope with the 

Troops under his Command, inſtead of marching directly to the 
Rebels as he had propoſed. and was expected, had, upon his March 

at Dakwhinnie, the Place where the Fort Anguſius and Inverneſ> 

Roads meet, marched: forward towards In verueſ, whereby the 

Rebels were now got to the Southward of the King's Army, when Y 

there was no Force left to oppoſe their marching Southward where _ 
they ſhould think fit, which gave no ſmall Alarm to the Cities of 1 

Edinburgh. and Glaſgou, and all the Country to the Southward I 

of the Rivers or Friths of Forth and Clyde. ee he 4 oh 

- The Council of Edinburgb ordered the Town-Guard to be aug- Andy, 

mented to the full Number of 126 Men, Officers, Serjeants and September 2. 

Drums included. e R 

The Accounts from the North becoming more and more unfa- Eedem die. 

«. fourable, above twenty Gentlemen, of known good Aſſection to 777 Ae, 

* his Majeſty. and the Government, met at Mrs. Clark's Tavern; ria Journal. 

and agreed to apply to the Lord Provoſt that he would give Or- 

ders for putting the Town in as good a State of Defence as poſ- 

ſible with all Expedition. It was complained of in this Meeting 

that an Application which had been made the Week before to his ; 

++ Lordſhip had not met with due Encouragement, but that: the Per- ' 

«+. {ons who waited on his Lordſhip, -and'their-Zeal, had been ridi- 
r culed and made the Subject of inſipid Jokes. The Company 
« (however). reſolved, that whatever Diſcouragements they might 
<4, meet with from thoſe: whoſe Duty it was to have animated them, 
they ſhould meet frequently, and promote to the utmoſt of their 
Power whatever may tend to the Defence of the Town: In the 
mean time they appointed two of their Number, a Gentleman 
Who had formerly been a Baillie, and Mr. Mac “Laurin, to wait 

on the Provoſt next Morning, with a general Inſtruction to beg. 

+. tis would ſee to the Defence of the Town, and offer their Aſ- 

err, ſiſtance ;, 


1745 


46 
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40 


41 


64 
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66 
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ſiſtance ee Inſtfuctions „, That he would 
order making Moulds for Bullets, it haviog been found on Trial 


& ) 


that all in the Shops had been bought up of late by Cadies, (or 
„Link Boys) who had been ſent for them. ' :4/y, That the Sluice 
of the North Loch, by which the Water 1 | 

be ſhut and ſecured, that it might fill up. 3 44% That they ſhould 
de to his Lordſhip the making a Diſtinction betwixt the In- 


ues from it, ſhould 


abitants of known good Affection and ſuch as were ſuſpected. 
when he came to intruſt them with the Town's Arms, and take 
proper Meaſures that the City ſhould not be in Danger from with- 


. 


in, as (had been taken) in 1719. . 
Lord Provoſt gave a ſatisfactory Anſwer to the firſt two of 
theſe, but as to the third he did not give the Satisfaction deſired; 


but after a good deal of reaſoning he faid, that if the Town came 
to be attacked, he would ſo far make a Diſtinction as to intruſt 
the Town's Arms with the moſt. ſubſtantial Burghers ; he ſaid, 


that if a thouſand Men had a- mind to get into this Town. he 


could not ſce how we could hinder them. lu Anſwer to this, 
the Number of Trades Lads in Edinburgh, of the Gentlemen 
who would aſſociate to ſave the Town, the Unskilfulneſs the 
Highlanders had always ſhown in attacking Stone Walls, their 
Waut of Artillery, and being ill armed, with the Aſſiſtance thar 


would be got from the Dragoons in all Probability, were urged : 
It was inſiſted, our doing ſomething was requiſite to fave the Re- 


utation of the Town, to divert the Enemy from coming this 
Way. and to raiſe a Spirit in the Country. e eee eee 
* To this he afoot that to pretend to do when we could do 
little, was to expoſe us to Ridicule. Other diſcouraging Expreſ- 


ſions were uſed; but at the End he ſaid he would be glad of Ad- 
vice from ſenſible Burghers, and have Regard to it. 704; 


Little material paſt till September the 5th, when the ſame Com- 


would apply to General Gueſt for Arms to them: They were 


pany, with ſome Addition of other Gentlemen, met at the ſame 
Place; and now the Danger appearing more imminent, they en- 
tred into an Aſſociation, as Volunteers, to ſetve for the Defence 
of the City, at the Hazard of their Lives and Fortunes, under the 


Direction of the Lord Provoſt. This was ſigned by all prdenr, 


and by a hundred before Twelve next Day. They 7 
ſome of their Number to preſent this to the Lord Provoſt, to de- 
ſire they might be allowed to chuſe their Officers, and that he 


like- 


1 


% 


1 „ © OR . 


* likewiſe ordered to intreat ale the Parapet of the Town Wall 
might be cleared; which in many Places had been ſtopt up with 
Stone and Lime to prevent ſmuggling: that Stairs ſhould be made 
fox getting up to it at proper Biſtances; that Cannon ſhould be 
„got from the Ships to be placed on the Flanks and Gates 
This Spirit for putting the Town in a Poſture of Defence was ſo Seht. 5h 
3 prevalent amongſt the well affected. and even the leaſt war- 

ike Part of the Inhabitants, that, of this Date, a Repreſentation to 
the Lord Provoſt, Magiſtrates and Council, was ſigned by the Prin- 
cipal and Profeſſor of Divinity, and twelve more of the Miniſters 
of the City of Edinburgh, of whom the total Number is ſixteen, = 
ſo that three only were abſent" or wanting; which Repreſentation 9 
ſets forth, that they have ſeen and conſidered a Petition to their 
Lordſhip and Honours, ſubſcribed by a. conſiderable Number of 
the Inhabitants of this City, well affected to his Majeſty's Perſon 
and Government, praying that the City may be put in a proper 
Poſture of Defence againſt the common Enemy; that they che Mi- 
niſters of —— ed it their Duty to teſtify their hearty 1 
Approbation of ſuch Deſign, and their firm Reſolution to pro- | w_ 
mote the ſame in their Sphere and Station, and thereby engage 
cheerfully to. contribute for defraying the neceſſary Expence with 
their Fellow Citizens. 1:63 ioo at D3VOK flovort bio od! 


The Miniſters were as goods their Word as to this laſt Article; i, 
for, out of their moderate: Stipends; they joined in ſubſcribing for 

the Pay of one hundred Men out of the thouſand propoſed to be 

raiſed. 1 1 24 73.4 4 Af, 1 SF YT a 0 N 


The Lord Provoſt however found alſo conſiderable Difficulties as 
to the Legality of this Meaſure, which was preſſed upon him, of 
raiſing the Votanteers; and did not give WAy to it until he had firſtt 4 
one ſigned Opinion of his Majeſty's : Advocate and Sollicitor. 
That it was lawful for the Magiſtrates to authoriſe the Subſeribers, Ws 
and other well affected Inhabitants, to take up Arms in Defence | 

of the City and Support of che Government.” And the Pro- 
volt;:it ſeems, not being fully ſatis fi ed with this Opinion, there was 
ſubjoined to it, and ſigned by the fame Gentlemen,” a farther Opi- 
nion, That it was lawful, and not treaſonable, for the Magiſtrates Fodem di.. 
to comply with the Deſire of the ſaid Petition of the Volunteers.“ “ 


The Lord Provoſt declared now, and always afterwards; that . 93 rf 74 
6's. * 2 n Te 8 , 1 ——_ ? his 1 #1] nd did 13 rin's Jour , 
ehe would inſiſt : on the Privileges of his Office, a not | 3 
leave the Nomination of the Officers to the Volunteers, but al. —_—_ 


* ene eee | 2 
paT'® e .boyoloms 2d 02 1110990 , 


N. 
pw. . * 
Todem die. 
J Sept. 7th. 
e Mr. M Lan- 
| | rin's Journal. 
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E be got ought to be employed. en «« The 


++ deſired an Eſtimate might be made of the Expence 


out one Day or two! might ſave the Town; but thar-Diſpatch- 


( 10 


Lift of 300 % or more; from which 


i lowed them to make up a 


he would chuſe them. He walked with ſome! of the Magiſtrates 


«+ and Volunteers about a Part of the Town Wall; he then ſaid. 
he could not ſee but if to thouſand Men had a- mind to get into 
the Toy they maſt ſucceed; [after looking at a Part of the Wall. 
„he deſired Mr. Mac Laurin, one of the Volunteers, to take the 
FTrouble to make a Plan of it, which he promiſed to doo 
It was thought proper to draw up an Article of News concern- 
ing this Aſſociation, to encourage others to join, and rouze the 
lethargick Spirit of the Country: After it was written, it was 
thought decent and dutiful to ſhow it to the Provoſt; the Words; 
that this Propoſal was accepted by the Lord Provoſt, were 
altered by him ; he would have it, hat the Lord Provoſt ac. 
„ quieſted in this Propoſal. This Alteration was much regre- 
ted by thoſe who were ſincerely zealous in this Cauſe, being 
ſenſible that in ſo critical a Time more than acquieſcing was re- 
quiſite in the Magiſtrates, to animate the Burghers, and foreſecing, 
as it happened, that the Trades would not be warm when the 
«+ Magiſtrates, were ſo co The Volunteers however ſoon roſe to 
400. The Zwpences of the Morte propoſed: were much talk - 
ed and complained of, at this Time and aſterwardss 
The Lord Provoſt moved in Council, that an Addreſs ſhould br 
drayn up and preſented to his Majeſty. which was unanimouſly a- 
reed to,  and\aecofdingly a yery dutiful Addreſs was made out and 


* 


figned; and that ſame Day it was reſolved in Council to authoriſe 


the Magiſtrates and Conveener to employ Perſons, with all poſſible 
Speed, to pnt-thedity iu 4' Poſture of Defence, and particularly 


the Malis thereaf, 226 1 Asitke, ul! h 211! T5 YTHEW 4 21.01: 


The Plan of the Wall was made ready. and preſented to the 
Council at Six o lock; the weak Places were pointed out, and 
«+ what moſt neceſſary to be done propoſed. The Lord Provoſt 
6 but it was 
anſwered that could not eaſily be done, and would require Time. 
It. was propoſed the Flanks ſhould be firſt taken Care of, as the 
14 ene the Rebels would take to come to Edinburgh was 
** uncertain ; that the doing as much as we could did nor hinder 
capitulating if neceſſary ; that there was à double Chance for 
<<. Relief either from Sir Jahn Cape or the Dutch, ſo that holding 


vas neceſſary aboye all Things. and all che Workmen that Sud 


nnn 
4 , 
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The Workmen cleared a Part of 1 Parapet, but che Number gun dy. 
Was very ſmall for this Day, and indeed for the whole Week till 6% 84h. 1 
** September-the't5th. ' Of this Complaints were made every Night, , J 4 
but to little or no Purpoſe ; ſomerimes there were only two Do: A 
Een when there ought to have been as many Hundreds; for now 0 
the Rebels were at Perth. It was found that the Parapet, when 

cleared. was too narrow in ſeveral Places, and that it was neceſ- 

fſary to add to it by Scaffolding. This was done in ſome Places. Wd ; 
but ſo few Men were employed, that in others it was not executed.“ 4 
The Lord Provoſt produced in Council a ſign'd Manual from his _— | 


Majeſty,” addreſſed to the Lord Provoſt,” Magiſtrates and Town- council Re. 


wo 


council of Edinburgh. reciting, ** That it had been repreſented to“ 4 | N | 
his Majeſty, that the Lord Provoſt, Magiſtrates, Town council, | 4 
FgBurgeſſes, and others of his City of Edinburgh, from their great | _ 
Loyalty and Affection to his Perſon and Government, were at 4 


this Juncture willing and ready to raiſe and maintain, at their own 
proper Charge and Expence, by voluntary Subſcriprion and Con- 
44,tribution, one thouſand Foot, for the Defence of the ſaid City. 4 
and the Support of his Government, and that they were deſirous | 4 
of obtaining his Royal Licence and Authority for the fame: His 

_ «Majeſty does grant the ſame accordingly ; and does further or- 
der and command, that the ſaid one thouſand Men ſhall be under 
the Direction of the Lord Provoſt, Magiſtrates and Town-coun- 
eil of Edinburgh Fg not ein 0% DB hetict if 
This Warrant having been read and conſidered by the Magiſtrates 

and Council. They appointed, as a Committee, the preſent and old 

*©/Magiſtrates;Conveener,, Deacons Lauder and Porteous, or a- 

ny Five of them, the Lord Provoſt being always one; and in 

++ caſe of his Abſence, any Nine of them to be a Quorum, to con- 
ider what is moſt proper to be done upon this ' Occaſion, for le- 
vying the ſaid 1000 Foot, and particularly to take in the Subſcri- 
+; ptions-of ſuch of the Inhabitanrs as are willing to contribute, for 

levying and maintaining the ſaid 1000 Foot. with their proper 

Moers to be named. for the Purpoſes mentioned in the ſaid 
e ſigned Manual, for the Space of three Months after they ſhall be 

fo inliſted ; as alſo to conſidet what is proper further to be done 

e for the Safety of this City, and for Support of the Government; 

_ £:;which/Committee-ſhall-meer at the Goldſmiths Hall twice each 
* Day, at the Hours of 11 in the Forenoon, and 4 in- the Afﬀer- 
vin horn ene 236: gor ee 1261 1914095 1266 nen! 
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(n: 1 F 
„ "noon ; and recommended to the ſaid Committee to keep ã Bobłk. 
into which all their Proceedings and Actings ſhall be regularly 


ingroſſed, to the end the ſame may be reported to the Council 


Eodem die, 
Septembergth, 
Mr. Maclau- 
rin's Journal. 


Eodem die. 


| Septemb.roth, 


Council Re- 
oord. 5 


Fodem die, 
Mr. Maclau- 
rin's Journal. 


Time to finiſh it.“ 


from time to time.“ ache 4-0 10081 |; 

And the Magiſtrates and Council nominate and appoint the 
Lord Provoſt to be Colonel and Commander of the ſaid 1000 Foot, 
* with. Power to his Lordſhip to conduct and direct them, and the 
other Officers who ſhall be named to command under him, as 
the Council ſhall think proper, or as the Exigencies of Matters 


fall require.“ f | 


The Work went on but ſlowly, ſome of the Embrazures in the 
Flanks for the Cannon, and in the Curtain for the Muſqueteers, 
„ were opened.“ a 1 10 614 Healy £ 

A Letter was delivered to the Lord Provoſt, ſigned by three old 
Provolts, Drummond, Macaulay, Osburn, andthree old Baillies; 


Nimmo, Blackwood,' Wilſon, on Behalf of themſelves and the o- 


ther Volunteers, praying his Lordſhip to apply to the Commander 
in Chief for 200 Stand of Arms, and that he would appoint a Place 
where the Volunteers might be inſtructed in the Ule of the Firelock 
and Bayonet: 1 by n bing H aid nice tao. 
Ihe Council appointed Allan Burns, late of the Lord Ro- 
«« thes's Regiment, to be Adjutant; to the one thouſand Foot com- 
manded by the Lord Provoſt, which, were now levying, and 
*« recommended to his Lordſhip to find out proper Perſons to 
#5 * Officers, to command each hundred Men under his Lord- 
<<, tip. | 7 x: Hino 5. bn 
9 A Scheme of what was moſt neceſſary to be done, was drawn 
up by a Volunteer above mentioned, and ſhown to General Gueſt, 
and at his Deſire to an old Officer of the Dragoons, being ap- 
proved by him, it was preſented to the Lord Provoſt. It was 
«« inſiſted, that a high Houſe; which rakes a Part of the Wall near 
the Potter rou Port ſnhould be poſſeſſed by a Party, and a Com- 
«© munication made from the Wall to the Houſe, to relieve orbri 
«+ off the Men as Occaſion might require; but this fo much inſiſt 
on was not yielded, till. September 16th, when Captain Murray 
approved of it; and then, though it was begun, there was not 
2 A e ee dee, 


VUnhappily at this Time che Elections of their Beacon much 


. 


we 


s{0 


employed the Trades, that few. came to work on the Wall; and 


it never appeared, that after repeated Complaints proper Autho- 


rity 
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* rity was employed ro oblige them to work in this Time of the 
_**-preateſt Danger.” | n | 

The Lord Provoſt reported, That he had procured from General 
Gueft an. Order to David Lyon, Storekeeper of the Caſtle, to de- 


liver to his Lordſhip, or his Order, upon Receipt, two hundred 


Muskets, Bayoners and Cartouch-boxes, and the like Number of 
Flints, with one Barrel of Powder, and an equal Proportion of Ball, 
which are to be diſtributed among the Gentlemen Volunteers, 
The Council alſo authorized the Baillies of Potter-rou and 
Portsburgh to give Receipts for ſixty Stand of Arms, to be by 
them diſtributed amongſt the Inhabitants on proper Receipts. 
The Council appointed the reſpective Deacons, to make Choice 
of ſix Perſons out of each of their Incorporations, to be given in to 
the Council on Friday next, that out of the ſame Liſts of ſix, three 


may be choſen by the Council, to the effect the Corporations may 


elect their ſeveral Deacons for the Year enſaing. | 
The Committee above-mentioned, appointed by the Council on 
the 9th, met for the firſt Time, the Lord Provoſt preſent, when they 
gave their Opinion concerning ſome Things to be done for the Re- 
aration of the Walls, that the fame ſhould be forthwith executed 
far as hitherto undone. | 
+, Some Cannon were got from Ships; and it having been ear- 
* neſtly recommended to the Lord Provoſt, that ſome Hand-gra- 
*« nades ſhould be got, and the City-guard and Volunteers taught 
to uſe them, a Meſſage was ſent to the General, and by him to 
the Caſtle; but it was anſwered, that they had not above 200, 
* and could-not ſpare them. Afterwards, howeyer, one of the 
Volunteers, ſurpriſed that there ſhould be ſo few in ſuch a Gari- 
*+ ſon, ſo well provided with Stores, made a Viſit to the Caſtle, 
and was told by the Store-keeper, that he had five Times that 


Eodem dis, 
11. Septemb, 


Fodem die, 


Mr. M*Lan- 
rin's Journal 


„Number, and was deſired to tell the Provoſt, that he had a hun- 


«+ dred at his Service, if he had a Mind for them. The Meſlage was 
delivered, but the Granades never appeared. We found twenty 
three that had lyen in a Cheſt ſince 1715, in the Town's Ar- 
** moury; but they were never examined. 5 

A Ditch that had been ordered at Wallace's Tower, had been 


carried on right for ſome time, but was afterwards, by ſome Mi- 
** ſtake, or bad Advice, caſt on the. wrong Side of the Dyke. This 


| 2 for want of Time. 


<* Day this was ſtopt, and a Remedy propoſed, but not executed 
$& OW nn The 
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September 12. 


A. M. 


* The Committee aboye-named'came to ſome further Reſoluti- 
* ons about fortifying the City Walls, and, inter alia, recom- 


_ ** mended to Mr. Maclaurin to go along with the Tradeſmen to 


Committee's 
Record. 


Eodem dit, 
P. M. 


September 13. 
Cauncil Re- 


cor d. 


Fodem die, ; 


explain the tenth Article of his Memorial, in relation to the put - 
„ting the Wall at Leith-uynd in a better Poſture of Defence. 

In Purſuance of the, Lord Provoſt's Recommendation, the Com- 
mittee reſolved that it be recommended to ſome of the City Guard. 


Edinburgh Regiment, and Gentlemen Voluntiers, that they do learn 


the Exerciſe of throwing the Hand- granades. 

The Committee reſolve, That the Council ſhould invite thoſe 
„% who have any Quantities of Grain at Leith, or other Parts 
&« near to the Town, to bring the ſame into this City, to be lodged 
in the City's Granaries, to be kept therein from the Enemy, Rent- 
88 , 

The Provoſt reported, That on the rzth current he had given 
«« Receipt to the Store-keeper of the Caſtle for a hundred Muskets, 
% Bayonets, and Cartouch Boxes, with half a Barrel of Powder and 
15 Ball in Proportion, for the Uſe of the Volunteers of this Ciry ;. 
«+ and alſo that he had given Receipt for 200 Stand of more Arms, 
« to the Uſe of the City's Regiment. | 

The Proceedings of the Committee for levying the City Re- 
giment, and forwarding the neceſſary Steps to be taken for the 
« Safety and Defence of the Place, named the th current, were 
read over, and unanimouſly approved by the Council, which. 
recommended to the Committee to continue in their Diligence. 

The Council then proceeded to make the ſhort Leets for the E- 
lection of new Deacons, after which there is nothing entred in the 
Council Record, till the 18th of September, the Day after the Re- 
bels got Poſſeſſion of the Town, when there were ſome Proceed> 
ings relating to the annual Election, which did not take Effect. 
The Lord Provoſt and other Members of the Committee preſent, 


Minutes of the ** recommended to Baillie Robert Baillie, and his Committee upon 


Committee. 


* 


the publick Works, and ſuch of this Committee as pleaſed to at- 
tend. or any three of them, Baillie Baillie being always one, to 
« ſee the whole Particulars contained in the former Minutes, fully 
executed. without Loſs of Time, and to take the Advice and Di- 


rection of ſuch proper Perſons without Doors, as they ſhall judge 


4 
* 


proper for compleating the whole Works before ſpeciſied. 


<. neceſſary for executing. the whole Particulars ; with Power to 
the ſaid Committee to prels ſuch Workmen as ſhall be judged! 


„ The: 


e The Day of the Election of the Deacons, there was very little % : 
« done on the Wall; the Deacons could not be got; ſome Houſes rin“ Journal. 
„ in St. Mary's-wynd, that had large Windows into the Town, | 
«. were ſhown to ſome Magiſtrates, and afterwards to the Proyoſt , = 
but no Orders was given about them. This Day the Carriages = 
of the Cannon were examined, and any neceſſary Reparations 
ordered. "we 7 | 
The Lord Provoſt in the Committee reported, That he had this Satwrday Seb, 
«+ Day figned an Order for Payment of 1000 J. Sterling to the _— J 
Receiver General, to Account of the Ceſs due by the City. Record. I 
The Committee reſolve, that the Ceſs- books, and thoſe by * 
„ which the Annuity and Poor's Money is collected, ſhall be tranſ- | 
ported from the ſeveral Collectors Offices to the Caſtle of Ediu- 
* burgh for Preſervation, and the Provoſt wrote a Letter to 
General Preſton the Governor of the Caſtle, praying him to re- 
0 ceive the ſaid Books, and keep them for the Ule of the City. 
This is the laſt Entry made in the Regiſter of the Proceedings of 
this Committee, which does not appear to have met again after this = 
Saturday the 14th. 22 | 
Little Work on the Walls and Scaffoldings, the Cannon were 4 © 
all proved and the Shot got ready. | rin's Jour- 
The Lord Provoſt brought Captain Murray to Town to give "4. , 
his Advice, and not till this Day, he ordered ſome Works with- 44. Journal. . 
in the Gates, Which were begun immediately, There were more 
Men employed this Day than ever. before; and every body 
«+ ſeemed to exert themſelves: But the Lord Provoſt having never 
named the Field Officers to the Volunteers, they were now nine 
independent Companies: And, upon a Motion to go out with 
Colonel Gardner, they * Y divided in Opinion, which 
produced ſome Heat amongſt chem. A moſt unlucky Signal was 
+ pitched-on to call them to their Arms, the [Ringing of the Fire- 
2 bell which never fails to raiſe a Pannick in Edinburgh. This 
happened in Time of Divine Service; the Churches diſmiſſed in. 
Confuſion and Terror: And this was the firſt Appearance of 
Fear in the Place: This Signal ought not to have been propoſed 
or allowed by the Magiſtrates at ſuch a Time, the Rebels not 
being far from us 
his Day moſt of the Cannon were carried to the Flanks, and 
in this as much Regard as poſſible was had to the weakeſt Pla- 
ces; ſo. that there were three on St. Mary's Wynd, which raked 


* 4» ' * ap | 1K. 
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Monday, 
September 16. 
Mr. M*Lau- 
rin's Journal. 


0 . . N 


Arms into the Caſtle.” — | 1 


it. About ſix one of the Volunteers, with the Chief of che Bom- 
bardiers, came to the Provoſt, to have an Order to load them; 
he kept them waiting till eight, and then deſired another to ſign 


* 


the Order for him. They begun, though in the Night, but after 


they came to the Briſio Port, they were obliged to wait from 


phalf an Hour after ten, till near one, for want of a Centinel to 
place on the loaded Gun, though they ſent Meſſages for Centinels 


to the Guard and Council. This put a Stop to their Progreſs that 


Night, the Guns were all loaded with {mall Shot; and as they 
flanked the Curtains and Gates, it was the more dangerous to leave 


them without Centinels during all that Time; while the reſt of 


„ the Wall was guarded, and All is well was heard go round re- 


gularly; there were no Centinels from Briſto- port to the Weſt- 


* port, but one or two below.” 0 

On the Evening of this 15th of September, when the Rebels 
were within a few Miles of the City, and it was apprehended that 
they might have come up to it during that Night, it was reſolved at 
a Meeting with the Lord Provoſt and others of the Council, with 
the Captains of the Volunteers, that 700 Men ſhould be upon Duty 
all Night, to guard the Walls all round the Town, who were to 
coalilf of 400 Train'd-bands, 40 of the new Regiment, 100 Volun- 
teers, 90 Seceders, 40 Dalkeith Volunteers, 30 Exciſe-officers. 

The Works went on chearfully till four or five at Night; a 

Work was thrown up to defend the Pals to Mowuntreſay, ſome 
Gates were ſhut up, ſome more Cannon were got, and carried to 
„the Baſtions and Gates; we were told that only five Gunners 
were got at one o' Clock, but were promiſed that Pains ſhould 
be taken to get more. | | tp 

'<* Betwixt two and three o Clock ſome Burghers were ſaid to be 
carrying about for Subſcriptions a Petition to the Magiſtrates, 
praying the Town ſhould capitulate. The Alarm being great at 
the Weſt- port, the Guns there were loaded, and the other Works 
«© preſt on, ſo that they were almoſt finiſhed, when an Accompr 
came, that a Meeting in the New Church had agreed to capitu- 
late. One of the Volunteers called for the Provoſt, to know 
«+ what was to be done to the Cannon; but was told, that his Lord- 


ſhip had not Time to ſpeak to him. The Call of All is well did 


** not go round the Wall this Night as the former, and the Town 
ſeemed to be quite off its Defence ; the Volunteers delivered their 


Here 
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Here Mr. Mar laurin's Journal ends, which. is, all in his own 


Hand- writing ; and as he was himſelf a Volunteer, and ſerved the 
Town as a chief Engineer, to deviſe and direct the Methods of for- 
tifying the ſame; as he Was a Perſon of great and eminent Abilities, 
of excellent Judgment as Well as great Learning, and of perfect Pro- 
bity and Veracity; as he had Opportunity to know. all the Facts 
which he relates, and which he ſet down in Writing recently after 
they happened, with great Diſtinctneſs and Preciſion, and as the 
Pushen as Realon. to belicye, that his Relation will be confirmed 
by the &:eftimey rot living; Witneſſes, be has choſen in this Dedu- 
ction of the, Facts, inder to make the Charge and the Defence 
better underſtood, to make uſe of the very Words of Profeſſor Mac- 
tautin; as the moſt accurate and genuine Relation of the Facts that 
could be made ſo far as he goes. 7651 Y — 
The Events of Manday the 16th, when, after ſo much Prepara- 
tion for a Defence, the City of Edinburgh was in effect farrendred, 
and opened its Gates to the Rebels, were various, and deſerve to 
be more minutely recited. In the Morning of that Day Provoſt 
Stuart received a Meſſage from the Camp of the Rebels, which was 
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delivered to him by Andrew Alves Writer to the Signet, import- 


ing, That the City of e of would be ill treated by them, un- 
leis it ſhould be readily or ſpeedily ſurrendred. Upon receiving which, 
the Provoſt did not commit the ſaid Audrew Alves to Priſon, nei- 
ther did he give Natice of this Incident to any other of the King's 

Officers Civil or Military, nor did he ſo much as adviſe or charge 
Mr. Alves to forbear repeating or relating that Meſſage of his in + 
Town, who went directly from the Provoſt to the Street, and re- 
peated his Story to a Circle of People who came round him, amongſt 
whom one Gentleman adviſed Mr. Alues to go and tell what he had 
been relating to his Majeſty's Advocate; upon his doing which the 
Advocate adviſed the Lord Provoſt to commit Mr. Alves to Priſon, 
Which was now done too late to prevent the diſcloſing or ſpreading 
the threatning Meſſage which he had brought. 1 
About two Clock in the Afternoon of that Day, a Petition was 
ſet on Foot, which was put into the Lord Provoſt's Hands about three, 


addreſſed, To the Lord Provoſt, Magiſtrates and Council, and intituled, 


Repreſentation of the under ſubſcribing Inhabitants of the City 
of Edinburgh, and it is ſigned by 48 Perſons, ſetting forth, ** That 
17 being deeply affected with a Senſe of the great Danger to which 
the City is preſently expoſed, * a rebellious Army ware he up 
n | 22:0 ere: 


— 


% thereto, in order to attack it, and bei 
of our Inability to make ſuch a Defence, as with any Probability 
may defeat their Deſign of entring the ſame, without endangering 


the Lives and Properties of the Inhabirants, and expoſing the Ci- 
ty to Rapine and Plunder, in the Event of our being obliged to 
_ «« {urrender, and that there is but ſmall, if any Proſpect of Aſſiſtance 


from the Military; therefore praying them Who are the Gover- 
« nors of the City, that, before they came to any Reſolution, ei- 
either of defending or giving up the Town, they will call a Meet- 


ing of all the principal Inhabirants and Heritors at preſent in the 


Place, to conſult with them what is proper to be done in an Af- 
D 17 24s OF 28 4, 37,47 45 

About the very Time that this Petition was going forward, a Let- 
ter was ſigned by the Lord Provoſt, together with his Majeſty's Ad- 
vocate and Solicitor, addreſſed, To the Honourable, Lieutenant - 
General Gueſt, in the Words following. Edinburgh, 16th Sept- 


*« ember 1745, Sir, We are of Opinion, that it would be for«his 
„ Majeſty's Service, that one hundred of the Dragoons ſhould be 


ordered in to the Town of Zdinburgh, to aſſiſt in defending this 
«© Town.” | | | | 

A little after this, and betwixt the Hours of three and four of the 
Afternoon of this Day, Mr. Valter Groſet was ſent by the Lord 
Juſtice-Clerk to the Lord Provoſt of Edinburgh, to know whether 
he the Provoſt intended to defend the Town or not, to preſs the De- 


fence thereof, and to aſſure him, that if he reſolved to defend it, not 
only the 100 Dragoons he had applied for, but as many more as he 


eaſed to deſire, ſhould forthwith be ordered in to his Aſſiſtance. 


coming from the Town, IE Lede e him with the Meſ- 
ſage Lord Juſtice- Clerk had ſent by him Groſet to the Provoſt, he 
the Advocate approved thereof, and deſired Mr. Gro/et to make all 


ible Haſte in delivering the fame, and getting the Provoſt's An- 


V . , 


ng at the ſame time ſenſible. 


[ 
Mr. Groſet, in his Way to Edinburgh, met the Lord Advocate 


Mr. Groſet found the Lord Provoſt in the Goldliniths Hall, de- 


livered to him the above Meſſage, and inſiſted for a direct Anſwer, 


and that, to prevent Miſtakes, the ſame might be put in Writing; 


which, after ſome Converſation on the Subject, the Provoſt gave 
him in Writing, directed, To the Lord Advocate and the Lord Ju- 
ſtice-Clerk, in the following Words: You know the Councils 1 
was Witnels to: Was I to deſire his Majeſty's Troops to come 
wo 1992 eu into 


_— 
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into the Town now,” Im 


whether it is your Opinion or not the 


Cry was for g 

the Reverend Mr. Logan Miniſter, and others, who attempted to 

Y 200 1 to this Meaſure, were born down with Clamour 
and Noiſe. | 2 
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C | 
ight be upbraided after that for having 
laid a Snare for his Majeſty's Forces; ſhould I refuſe them, I may 
** afterwards be accuſed for tamely delivering up the Town of E- 
«©: diniburgh : IT defire your Lordſhips to Lee ee and tell me 


| come in, and fend 
<© your Orders in Writing.” I 
© Upon Mr. Groſet's receiving this Anſwer, he told the Lord Pro- 


| voſt, that he had already aſſured him, that it was the Lord Juſtice- 
Clerk's Opinion that the Town ſhould be defended, and that there- 


fore he muſt anſwer for the Conſequences of this unneceſlary Delay ; 
and as for the Lord Adyocate's Opinion, that had already been gi- 
ven in Writing an Hour or two before, when he, along with to 
Lord Provoſt himſelf, had ſigned a Letter to General Gueſt, requeſt- 


ing too Dragoons to aſſiſt in defending the City. 


About four o' Clock in the Afternoon, that is, about an Hour af- 
ter the Petition above recited was preſented to the Lord Provoſt, 
praying for a general Meeting of the Inhabitants, ro conſult or deli- 


rate with the Magiſtrates and Council, whether to defend or give 
3 the Town, ſuch Meeting was accordingly held in the New Church 
e, the Lord Provoſt being in the Chair and preſiding. | 
At this Meeting there happened to be preſent ſome of the Reve- 
rend Miniſters of the City of Edinburgh, and ſome other Perſons 
of known good Affection to his Majeſty and his Government, ac- 
cording to whoſe Obſervation, the far greater Part of the Perſons 


there aſſembled were reputed of a quite contrary Character; and in- 


deed it was impracticable at this Meeting to gather the true Senſe of 
the Citizens in general, ſuppoſing it had been now ſeaſonable or fit 
to deliberate in a popular Aſſembly, whether to give up or purſue 
the Defence of the City, for which hitherto ſo many Preparations 
had been making. becauſe the greater Part of the moſt ſubſtantial and 
well affected Burgeſſes, who were in Arms as Foluuteers. had no 
Notice of this Meeting, or the Intent of it, and could not poſſibly 


attend it, being at that very Time under Arms with their reſpective 
Officers, waiting for Orders from the Lord Provoſt or Colonel, in 


_ Manner they ſhould be diſpoſed of, or act for the Defence of 
the City. er ie 1 Lv 

At the Meeting thus aſſembled and thus compoſed, the general 
'ving up the City without making any Defence; and 


During 


1 20 | 
During this Meeting, Mr. Liudſay Deputy Secretary of War; 
came with a Meſſage from General Gueſt to the Lord Provoſt, up- 
on the General's: hearing the Rumour, that there was a Meeting of 
the Inhabitants to deliberate about giving up the Tovn to the Re- 
bels, to ask the Provoſt if he continued to be of Opinion that the 
Dragoons ſhould come into the Town; to which- the Provoſt an- 
ſwered, that he would neither bid nor forbid them, but that the Ge- 
neral might do what he thought proper; upon which Mr. Lindſay 
very naturally asked him. how he came to ſcruple about giving Di- 
rections concerning the Dragoons, when he had an Hour or two 
before ſent a written Requeſt to the General to obtain them; to 
which the Provoſt anſwered, that he had only ſigned that Requeſt 
at the Deſire of the Lord Advocaes a 
Towards the Cloſe of this general Meeting, there was brought in- 
to it, in a Manner that appeared ſomewhat myſterious, being hand- 
ed in from the Door, from one Perſon to another, in the Crowd, 
a Letter addreſſed, For the Lord Provoſt, Magiſtrates, and Town- 
council of Edinburgh, ſigned Charles P. R. bearing Date, From 
our Camp, this 16th September 1745, and in the following Words: 
«+ Being now in a Condition to make our Way into the Capital of 
his Majeſty's ancient Kingdom of Scotlaud, we hereby ſummon 
you to receive us, as you are in Duty bound to do, and in order 
to it, we hereby require you, upon Receipt of this, to ſummon 
* the Town: council, and take proper Meaſures in it for ſecuring 
the Peace and Quiet of the City, which we are very deſirous to 
protect: But if you ſuffer any of the Uſurper's Troops to; enter 
the Town, or any of the Cannon, Arms or Ammunition now 
in it, whether belonging to the Publick, or to private Per- 
** ſons, to be carried 3 ſhall take it as a Breach of your Duty, 
and a heinous Offence againſt the King and us, and ſhall reſent it 
«© accordingly. We promiſe to preſerve all the Rights and Liber- 
ties of the City, and the particular Property of every one of his 
Majeſty's Subjects: But if any Oppoſition be made to us, we 
cannot anſwer for the Conſequences, being firmly reſolved at any 
rate to enter the City; and in that Caſe, if any of the Inhabi- 
*« tants are found in Arms againſt us, they maſt not expect to be 
% treated as Nriſaners aff Wier* bali e ee 
This Letter was not read out in the general Meeting in the Church; 
for as ſoon as the Subſcription to the ſame was read, the Meeting 
broke up, and the Lord Provoſt, with the Members of Council there 
| | | 221”. _. 
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preſent; returned to theit Council Chamber, where this Letter was a- 
gain produced and read; aſter which it was moved or agreed to by the 
Proveſt that an Anſwer ſhould be ſent to it, which was accordingl 
ſenr; firſt by one, and then by another Deputation from the Council, 
who went our to the Camp of the Pretender's Son, who was then 
about two Miles to the South- weſt of the City upon the Water of 
Leith in the Pariſh of Colington. The Return, brought in Writing, 
to the firſt of theſe Deputations, was in the Words following, 
His R. H. the Prince Regent thinks his Manifeſto, and the King 
*© his Father's Declaration, already publiſhed, are a ſufficient Capitula- 
tion for all his Majeſty's Subjects ro accept of with Joy. His pre- 
ſent Demands are, to be received into the City as the Son and 
*< Repreſentative of the King his Father, and obeyed as ſuch when 
he is there. His R. H. ſuppoſes, that ſince the Receipr of his 
Letter to the Proyoſt, no Arms or Ammunition have been 
_ *« ſuffered to be carried off or concealed, and will expect a particu- 
„lar Account of all Things of that nature. Laſtly, he expects a 
56 poſitive Anſwer to this Felde Two o' Clock in the Morning, o- 
r therwiſe he will think himſelf obliged to rake Meaſures — hey 
% At Grays Miln, 16th September 1745. By his Highneſss 
mee ((igned) J. MURRAY.” 
It is proper here to obſerve, that aſter the firſt Deputation was 
ſent out to the Camp of the Pretender's Son, Notice was brought 
to the Lord Provoſt, and the others aſſembled with him in the Coun- 
cil Chamber, that Sir 7% Cope, with the Troops under his Com- 
mand, was arrived off Dunbar. This News was brought by Mr. 
Walter Groſett, who brought the original Letters from Dunbar 
giving Notice of this Event, together With a Letter from the Lord 
Advocate, who was then at +, roo certifying that theſe were 
the original Letters. All theſe Mr. Gro/ert delivered to the Lord 
Provoſt in the Council Chamber; upon peraſing which, the Pro- 
voſt ſaid, this News had come too late, for that they had come to 
a Reſolution to capitulate, and had ſent a Deputation to the Camp 
of the Rebels for that Purpoſe, and ſhowed to Mr. Gro/ert the Let- 
der above recited from the Pretender's Son, as the Occaſion of that 
Reſolution. Mr. Groſett then propoſed to fend after the Deputies 
to bring them back, and for that © another Member of the 
Council was accordingly ſent; but he did not overtake them. 
About this Time Mr. Drummond and Mr. Mac Aulay. Captains 
or the Volunteers, and who had been both formerly Provoſts of E- 
' F dinburgh, 


* 


| as 
a ab b, (as the former now. is) upon heari of Sit Bobu Guss 
; Ty came to the Council-houſe, and inſiſted that the Defence 
of the Town ſhould be now reſumed, as there was ſo near a Pro- 
ſpect of their obtaining Relief, and propoſed the ringing of the n 
Bell, as a Signal to bring eyery body Bac to their Poſts. 

To this the Provoſt anſwered, That he muſt be careful of the 
Blood of the Inhabitants, and that as certain of their Number had 
been ſent out as Deputies to treat, ſhould they be in the Hands of 
the Rebels, whilſt the Alarm- bell was rung, they the Deputies might 
be ill uſed by the Rebels; and alſo urged the former Objections; of 
the Diliculry nd Danger of defending the Town. To this Mr. 
Groſett repli * That he knew the Situation of the Town ſo well, 
and 55 Condition of thoſe who were to come againſt it, who had 
no Cannon, and feẽw Arms, that he would undertake to be one of 
Fifty that ſhould defend the weakeſt Place of it till the Troops ſhould 
come to their Relief; to which one of the Council aſſenting, the 
Lord Provoſt ſeemed to Ss way to the Reſolution of defending the 
Town, provided General Gueſt would agree to let them have from 
the Calthe what 4 ſhould 4 Wanted. This Mr. Groſet under- - 
took to procure, and went directly, accompanied by Provoſt Coutts 
one of the Council, to General Gueſt in the Caſtle; who told him 
for S ee That he was glad the Provoſt had come to a Reſolu- 
tion to defend the Town, who might depend upon the utmoſt Af; 
ſiſtance that he the General could give them; and that as ſoon as the 
Citytarms ſhould be put into proper Hands for that Purpoſe, what 

7101 Arms'were Varney zould be ready to be delivered;to them 
9 Ram: the Caſtls. ee 
DB „Upon 9555 eturn to the proyoſt. and. reporting che General's 
| | e r0/ett was told, That as, the Perſon who had been f 
0 of ent iche bertel Deputies, has not oyertaken them, the Pro: 
9 voſt and Cquncil, as they, had entred upon a Treaty. had come to | 
a Reſolution. not to defend the Town. 

Ws. Ir was then propoſed and inſiſted on. That the Caonon and Arms 
* ſhouldjbe delivered, into the Caſtig. For 8 to which 55 Proz 
7 voſt referred rb e from 1 Beers ndex's, Son, and. O bſer ved 
3 the Danger which Þ th 0 > Tonen, ele incur, if they: ſhould; remove 
per Arms.“ To which Provoſt Drummond replied, That if they, 
by giving up the 1 aſſiſted the Rebels with Arms to fight a 


gainſt the King's. Troops, would not they, upon retak ing che Town, 
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be 75 to look upon the Inhabitants as Enemies, and uſe them ac- 
cordi | | 


ngly ? | 8 4 5 

wo Alter Recei t of the above Anſwer to the firſt Deputation, the 

Council agreed to ſend out a ſecond Deputation, in order, if poſſible, 
to gain ſome more Time. The Anſyer to which ſecond; was alſo 
brought in Writing, though not ſigned, as the former, was, and in 
the following Words: His Royal Highneſs has already given all 
the Aſſurances he can, that he intends to exact nothing of the 

City in general, nor of any in particular, but what his Character 
+ of Regent intitles him to: This he repeats and renews his Sum- 
<* mons to the Magiſtrates to receive him as ſuch.” 

This ſecond Deputation returned to Edinburgh early in the 
Morning of Tue ſday the 17th of September, in a Hackney-coach, 
which entred the City at the Weſt-port, and ſet down the Deputies - 
at Mrs. Clark's Tavern, where the Lord Provoſt and others of the 
Council were waiting for them, to receive their Report, and then 
the Coach drove down the Street towards the Canongate ; and at 
the Netherbow Port, which was then kept by a Serjeant's Com- 
mand of the City- guard, the Gate was opened to let out the Hac- 
kney-coach, and a Body of Rebels who were waiting without the 
Gate, headed by Sullivan and Lochiel, ruſhed in at the Gate, and 
became at once Maſters of this Capital. 

The Rebels, immediately after their becoming Maſters, of the Ci- 
ty, ſeized all the Cannon, Arms and Ammunition belonging to it:; 

and the Day following, being Fedne/day the 18th, they iſſued a 
Proclamarion, requiring all Perſons in the Shire of Edinburgh, forth- 
with to deliver up at the Palace of Holy-rood-houſe, all the Arms 
and Ammunition they had in their Cuſtody, on pain of being treated 
as Rebels. And on Thur ſday the 19th they ſent a Meſſage in Writ- 
ing to the City of Edinburgh, requiring on pain of military Exe- 
cution, that ro00 Tents,” 2000 Targets, 6000 Pairs of Shoes, and 
a proportional Number of Water Cantines, ſhould be furniſhed to 

their Army op the 23d, - and, promiſing Payment as ſoon as the 
preſent Troubles ſhould be oyer;;. All Which were, accordingly fus- 


niſhed,; and for that Purpoſe a Tax laid upon the Inhabitants of 
2-5: 6 d. upon each Pound of their, real Rent, within the City, Ca- 
nongate and Leith. i nnr 5 
Thus was the City of Edinburgh, which had in their: Addreſs 
to the King of the th of this very Month, ſaid with great Truth. 


L Lhar, this City hath always diſtinguiſhed itlelf by a.firm and ay 
* + | 


dy Attschrhent to Revolution/and W 


cher he was or not, muſt depend upon a due Compariſon of the Du- 


640 


hig Principles, and à hear. 
„ ty Abhorrence of all Popiſh and arbitrary Government; and par- 
4 ticularly, that during the Rebellion in the Year 1715, their Zeal 
«+ for his late Majeſty was equalled by few, and ſurpaſſed by none; 
and at the ſame time aſſured his preſent Majeſty, that at this 
Time they would ſtand by him with their Lives and Fortunes, 
" non every Power they were poſſeſſed of, and all the 
Means his Majeſty ſhould put in their Hands, to dilappoint the 
'«« Attempts of France andthe Pretender,” This City, which had 


N. 


given ſo many Rcaſons to expect better Things of it, was, after 


mighty Preparations for a vigorous Defence, thus poorly delivered 
up, without ſtriking one Blow to an half-armed Rabble, at a time 
when the King's Army was within a Day's March of the City, to 
the great Diſcredit and Reproach of the City itſelf, in the Eyes of 
the World, who were ignorant of the particular Circumſtances and 
Caules of io ſtrange an Appearance, to the hearty Grief and Sor- 
row of all its well | 

Part of them, to the Triumph of the Pretender's Son and his Ad- 
herents, to the Ruin of many 'unfortunate Perſons, who by this 
Appearance of Succeſs, were encouraged to engage in the Rebellion, 
to the real and high Detriment, not of the City itſelf only, but of the 
Publick, the Rebels by this Capture having been there furniſhed with 
Arms, Tents and Proviſions of all Kinds, which contributed chiefly to 


their Wp Ie Victory at Prefionpans a few Days after ; and that 


1 
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again to the Continuance and farther Progreſs of the Rebellion. ro 
the immenſe Addition to the Expence of the Publick, the great In- 
terruption of Commerce and Credit, the Progreſs of his Majeſty's 
Enemies abroad, and the Interruption of the internal Tranquillity of 
this Kingdom, until that was happily reſtored by the Conduct and 
Succeſs of his Royal Highneſs the Duke. © © 
It was natural for all the World, at firſt Sight, to lay the Blame 
of an Event, which has brought on, and contributed to fo many 
and great Miſchiefs, principally on the Lord Provoſt of Ediubu 
for the time, being the Chief Magiſtrate, and Goyernor of the Ci- 
ty: And the Queſtion now brought to Trial is, Whether he was, 
or was not guilty or culpable in his Deportment in that high Office, 
during the Tranſactions libelled, and above more particularly re- 
cited? The Libel charges, that he was guilty of groſs Neglect o 
Duty and Misbehaviour in his Office on that Otraſion; and v 


o 


b - 


affected Inhabirants, who are by far the greater 


of his Office, with his actual Behaviour, to ſee how far the one 
Tomes up to the other, and wherein he was alledged to be defici- 
ent, and to haye counteracted his Duty, the Libel fairly and parti- 
cularly ſets forth, and thereby gave him the better Opportunity to 
clear himfelf, if he be able. 3 ere enge 

pon the Libel being read in Court on the rʒth current, and the 


Pannel being asked by the Court, as uſual, what he had to ſay for 


himſelf; he faid in effect that he was not guilty, and that his Con- 
duct, upon the Occaſion libelled, had been agreeable to his Duty, 
and then left it to his Council to offer and make good his Defence 
at large, of whom Five were accordingly heard at great Length, and 
the Subſtance of their Arguments, as far as the Purſuer could ob- 


ſerve and recolledt them, was as follows: 


They took Notice, that the Pannel had already ſuffered very 


Ree Hardſhips by his long Confinement for the Space of fourteen 
onths' without being brought to Trial, which, to a Man engaged 


as he is in conſiderable Trade and Buſineſs, they ſaid was a Puniſh- 
ment greater than he merited, ſuppoſing all that is alledged in this 


Eibel Were true. They ſaid that the Source of this hard Uſage was 
the Malice of certain Enemies of the Pannel in the City of Edin- 
bur gh, who, in order to ruin his Credit and Intereſt in this City, 


had ſet themſelves to find Fault with his Conduct during the Rebel- 


lion, had induſtriouſly miſrepreſented that Conduct, and raiſed a po- 
pular Clamour againſt him, which Lo dey gona the Seat of Go- 
vernment, had produced the Severities he has already met with. 
That he was however now glad of an Opportunity of having his 
Conduct brought to Trial by the certain Teſt of judicial Evidence, 
hoping that he would now be declared innocent upon Examination, 
Who by popular Clamour had been pronounced guilty without Exa- 
r N 
At the ſame Time it was alfo urged, tho” not very conſiſtently 
with this laſt Declaration, that the Pannel could not competently 
be brought to Trial at all in this Court upon this Libel ; that the 
articular Statute of King James the II. upon which it is laid, was 
moſt zoo Years old; and was gone into Deſuetude; that whilſt it 
Was in Force it was never meant to concern any more than the Be- 
hayiour of Magiſtrates in their judicial Capacity or ordinary Admi- 


niſtration on ſũch Occaſions as commonly or yearly occur, but ne- 
Ver to concern the extraordinary Office of Magiſtrates in Time of 


War or open Rebellion, when it may be very incident to them to 
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err or commit Miſtakes, as 4M: an honeſt Burgeſs may be very 
well qualified to diſcharge the Duty of Provoſt, or other Magiſtrate 
of his Burgh, in quiet and peaceable Times, from whom it cannot 
be expected that in ſuch an Exigency as an open Rebellion he ſhould 
be able to act the Part of an expert military Commander or Gover- 
nor of a Town, and that the Deportment of the Provoſt on ſuch 
Occaſion could not be tried at all at common Law; that it was an 
improper Queſtion to be tried by a Jury, who might yery properly 
try a ſingle Iſſue, as whether a Man was guilty of Murder, Rob- 
bery or the like, but very unfit to give Judgment upon a Series of 
Facts relating to the Deportment of a Proyoſt, whether it was or 
was not agreeable to his Duty; and therefore it was ſaid that the 
only competent Method, by the Conſtitution of this Kingdom, for 
trying and puniſhing Treſpaſſes ſuch as thoſe alledged in this Libel, was 
by the Authority of the Legiſlature itſelf, ia ſuch Manner as had 
been practiſed in the Caſe of Alexander Wilſon, who had been 
Lord Provoſt of Edinburgh at the Time of the Murder of Captain 
John Porteous. | Aan life 9277115 

It was further ſaid, by way of more particular Anſwer to the Mat- 
ters charged in this Libel, that the ſame contained nothing criminal; 
that as to the fir? Article concerning the raiſing of the Edinburgh 
Regiment, it was no Crime in the Provoſt to entertain a Doubt 
concerning the Legality thereof, and to heſitate, ro commit what he 
elende might have been treaſonable, and that he was juſtiſied 
in his Doubt by the ableſt Advice given for applying for his Ma- 
jeſty's ſpecial Warrant, which was accordingly obtained. | 

That as to the ;/econd, concerning the Volunteers, he had the 
ſame Reaſon to doubt concerning the Legality of that Meafure, and 
it was no Crime in him that he could not perceiye any Difference 
betwixt authoriſing a Body of armed Men who were to ſerve with- 
out Pay, and another Body who were to receive Pay, or that the 
one might be authoriſed without his Majeſty's ſpecial Warrant, which 
had been adviſed to be neceſſary or proper in reſpect of the other; 
that more particularly, as to this Article, the Provoſt. had reaſon. to 
take Offence, that the Meaſure was fo far concerted. and carried on 
by the Volunteers as that they brought him a Petition, ſigned by 
ninety or a hundred Perſons, without his Privity, or preyiouſly 
conſulting with him : This: he had Reaſon to conſider as a deſigned 
Neglect and Inſult upon him; and yet as ſoon as he was adviſed that the 
Thing might be lawfully done, he gave way to it; and it was, a ves 
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ry ſleuder Circumſtance, K. as a Crime, that he choſe to 
have it ſaid that he acquieſced in that Meaſure, rather than that he 
heartily approved it, or that he ſhould be charged with a Defect of 
Civility or good Manners towards theſe Volunteers. 

As to the third, concerning the Repairs of the City Walls, it 
was obſerved in general, That the Provoſt was not the ſole Perſon 
anſwerable for any Slowneſs or Defect of Care and Diligence in this 
Reſpect, though he had been ſingled out, and made the ſole Object 
of this Proſecution. He was but one of many, who behoved to act 
by the Authority of his Council, and of the Committee appointed 
to take the ſpecial Direction of what concerned the Defence of the 
City; and that all his Conduct was agreeable. to the Senſe of theſe 
theſe two Bodies, and approved by them, and without them he could 
do nothing; for that the King's Warrant concerning the Regiment 
being addreſſed to the Lord Provoſt, Magiſtrates and Council, and 
having ordered that the Regiment ſhould be under the Direction of 
them all; and the Council having appointed a Committee for that 
Purpoſe, and to conſider what further ſnould be done for the Safety 
of the City, the Provoſt was thus limited in the legal Exerciſe of 
the known Duty of his Office. That however the Committee 
whereof he was one, had given the neceſſary Orders for the Repairs, 
and Warrants for impreſſing Workmen for that Purpoſe; that the 

Cannon upon the Walls were actually loaded on Sunday the 15th, 
wh Applications were made; to procure Gunners for managing 

Sem. ttt Mn a nn tf4, TIT | 
. To the fourth Article it was ſaid, That no Propoſition could 
be accepted or rejected by the Provoſt alone, bur by the whole 
Council; that as to the Propoſition in the Article mentioned con- 
cerning the Train d Bands, of the purging that Body of diſaffected or 
ſuſpected Perſons, it was true that the Proyoſt was ayerle to it, and 
choſe rather to undergo any Hazard, than take upon him to fix ſuch 
Mark of Infamy upon a Number of his fellow Citizens, without any = 

certain Ground of Charge againſt the. aig , 
To the h Article, That here again the Pannel was charged 
with Defect of Civility or good Manners (a very unuſual Point of | 
Dittay,) and that ſuppoſing the Fact true, of the Converlation 

with Sir Robert Dich ſon, it was not unreaſonable, nor could juſt- 
ly give Offence, for the Provoſt to propoſe ſuch Method for find- 
ing Subſiſtence to the ordinary Men, as enliſting them in the Ediu- 
burgb Regiment, which would alſo be a Mean to inſure their At- 
RG | i tendance 
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tendance and Service a they might not be 
at Liberty to withdraw'at Pleaſute, and this perhaps, 'w en the Ci- 
ty ſhould be under the moſt preſſing Exigenp ce. 
To the /ixth, That the only Thing here imputed to the Pannel 
às an Oſſence, was his not immediately committing Andrew Alves 
to Priſon, the doing Which might have been of bad Conſequence 
to deter others from bringing Intelligence to the Provoſt concerning 
the Rebels or their Deſigns, and that at beſt it was not a very clear 
Caſe, that it was at all lawful or competent to commit Mr. Alver, 
fort only repeating to the Provoſt what the Rebels had ſaid to him, 
when they ſeized him and made him their Priſoner; that his Re- 
ceiving the Meſſage, or hearing what Mr. Alver ſaid, could be no 
Crime3' and as ſoon as he heard it. he repaired to the Council: cham- 
ber, then held in the Goldſmiths Hall, where he imparted this 
Piece of Intelligence to {ome others of the Council, who agreed that 
it ſnould be contealed, leſt ir ſhould imimidate the Inhabitants; that 
however ſoon after,” the Lord Provoſt ſaw the Lord Advocate, and 
in purſuance of his- Advice, actually committed Mr. Aluos. 
To the ſeventh and eighth Articles it was ſaid. That Monday 
the 16th of d e 1745, was a Day of univerſal Diſtraction in the 
City of Edinburgh; that the two Regiments of Dragoons of Hamill. 
ton and Gardner, who, with the whole City Guard, had been poſted 
at the Coltbridge, a Mile Welt fram Edinburgh, about 3 p. m re. 
treated, and paſt by the North Side of the Town Eaſtward, which 
greatly heightned the Pannick of the Citizens, being thus abandon- 
ed by the only military Force they had in their Neighbonrhood, 
and no News of Sir John Cope or his Army was now come; and 
at the ſame Time the chief Civil Officers of the Crowti had left the 
City; and yet in this Situation, the Lord Provoſt, ' in the Gold- 
ſmiths Hall, where many of the Council and other Inhabitants were 
aſſembled, declared himſelf ready to act his Part for the Defence of 
the Town; but that he was now ſeconded by few: But at this Jun- 
cture one Mr. Gro/et arrived, and delivered a Meſſage to the Pro- 
voſt; that he ſhould ſend for, or conſent to receive a Party of Dra- 
goons; at which he the Provoſt was ſurprized, having been preſent 
the Night before at a Council of War, where it was reſolved to be 
- Improper to bring any of the Dragoons into the City; upon which 
he gave his Anſwer in Writing to that Meſſage (which is above re- 
cited :) That the Inhabitants, anxious to know the Reſolutions of 
the Council, preſt into the Room in a Crowd, and then ſome __ 1 


| 2 .. 
eaſe; not the Provoſt; Ws adjourning to the New-Church Iſle; 
that on the Way thither, a Gentleman on Horſeback told loudly, 
that the Rebels were near 8000 ſtrong, which iſtill heightned the 
Panick ; that yet in the New Church Iſle, the Lord Provoſt ſpoke as 
he had in the Council-Room, declaring himſelf ready, if the Girizens 
were ſo diſpoſed, to do his Part for Defence of the City; that at 
this Meeting the Letter from the Pretender's Son was brought in. 
to the Reading of which he the Provoſt objected, and thereupon re- 
turned with his Council to the Goldſmiths Hall. 1 
That the Inhabitants had now the Direction of Affairs in their 
Hands, and they were governed by their Fears and Terrors; that 
the higher Civil Officers of the Crown being gone, the Magiſtrates 
ſent to their own Aſſeſſors for Advice; but they alſo were all gone, 
excepting one, who declined giving any explicite Opinion on ſuch 
high Matters; upon which the Letter was read, and found to be 
to the ſame Purpoſe with Alves s Meſſage, and then they thought 
themſelves under an unavoidable Neceſſity to ſend out a Deputation, 
in order to procure a Delay, and gain ſome Time for the expected 
Relief to come. e big e 
To the th and roth it was faid, That the Defence of the Town 
was now given up as impracticable; and that upon ſerious Delibe- 
ration, it was the unanimous Opinion of the Council, that no di- 
rect Order ſhould be given by the Lord Provoſt, concerning the 
Arms of the Volunteers, or the Cannon upon the City-walls, for 
fear of incenſiug the lawleſs Multitude of Rebels, to put their Threats 
in Execution. z 
The ſame Anſwer was given to the 11th Article, relating to the 
City Arms, to which there was now added, and not till now, a 
Matter of Fact never formerly alledged by the Pannel, neither in his 
Examination before the Committee of the Privy-Council on the 7th 
December 1745, nor in the ſigned Anſwers returned by him to this Li- 
bel. and it muſt appear very ſtrange if it was true, that the moſt plauſible 
Anſwer he had to make to this very heavy Article ſhould never have 
been once mentioned till now, being, that he the Provoſt could 
prove that he ſent a Meſſage to General Gueſt, propoſing that he 
mould ſend a Party of Soldiers to take away the City- arms and car- 
ry them up to the Caſtle. 5 to 
Upon the 12th Article it was faid, that the Opinion of the Citi- 
gens of Edinburgh, or any Number of them concerning the Pan- 
nel, could afford no Evidence * he was actually guilty ; and that. 
| upon 
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upon the whole, the Surrender of the City was owihg to a Train ef 
una voidable Accidents, for which he the Provoſt was not blameable. 
Notice was alſo taken more than once by the Pannel's Council, 
that he himſelf had a very large Property, conſiſting of a Stock of Wines 
lying in his Cellars at Leith, which would be expoſed to the Diſcretion 
of the Rebels in caſe of their coming to Edinburgh; but the Conclu- 
ſion drawn from this Fact was not, to the Purſuer's Obſervation, diſtinct- 
ly ſpoke out or explained by his Council ; fo that the Purſuer is ſtill 
at a Loſs to know what Uſe was meant to be made of that Obſer- 
vation, whether by way of Argument to evincethe Sincerity of Mr. 
Stuart in deſiring to keep the Rebels at a Diſtance, that his own 
moveable Eſtate, of fo great Value, might not come under their 
Power, or if it was meant to be offered by way of Excuſe for him, 
that he was afraid of giving Offence to the Rebels by oppoſing them 
with Vigour and Zeal, becauſe they might have it in their Power to 
hurt him deeply in his private Fortune or Effects; and therefore 
the Purſuer muſt leave it to them to explain their own Meaning or 
Intent in alledging and inſiſtiug on this Matter of Faꝶt. 
It was further obſerved for the Pannel, tho' not very conſiſtently 
with the Allegation, that there was nothing material, relevant 
or criminal, charged upon him in theſe Articles; that the Charge 
therein contained, if it amounted to any Crime at all, was no leſs 
than that of High Treaſon; for that ſuch no doubt it was, if he pur- 
ſued Meaſures that had no other Tendency than to betray the City, 
whereof he was chief Magiſtrate, into the Hands of the Rebels: It 
would have been this Crime in caſe the Provoſt had acted with that 
ill Intention, which is the eſſential Requiſite to render the Actions 
of Men at all criminal or puniſhable; and if the Provoſt had no ſuch 
Intention, then, ſuppoſing he had committed ſeveral Errors in his 
Conduct, theſe were no more than Errors in Judgment, and ſuch 
Miſtakes in Matters prudential, in difficult and dangerous Times, when 
a Magiſtrate muſt act one way or other, ought never to be imputed 
to him as a Crime; for tho the Part he chuſes do not prove ſuccels- 
ſul, the oppoſite Conduct might have been no more ſo, and in that 
Caſe, that very oppoſite Conduct might. with the ſame Facility, 
have been laid hold of as the Ground of a Proſecution; for Example, 
if he had brought in the Dragoons into the City, and theſe atter- 
wards had fallen into the Hands of the Rebels; or ſuppoſe he had 
found Means to ſuppreſs che threatning Letter from the RN 
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Son, and the Inhabitants had ſtood to their Defence, and yet the 
Town: had been ſtormed, and the Rebels had then cut the Throats 
of the Inhabitants ; ſuppoſing he had eſcaped the Maſſacre, it is 
eaſy to imagine what a heavy Charge might have been formed againſt 
him, as having been the Author or Cauſe of ſuch Calamities : 
And therefore, ſince his Conduct is not alledged to have been di- 
rely treaſonable, it proceeded at worſt from Miſtake, or Errors in 
Judgment, which is no Crime at all that is puniſhable by the Law 
in a free Country ſuch as this is. | | 
It was further obſerved, that the Pannel was not ſo much as char- 
ged in the Libel with Diſaffection to his Majeſty's Government; 
and that however the Facts libelled might be apt to make ſome Im- 
preſſion in maintaining a Charge of that fort, they could not be 
combined or laid together to an End or for me that was not direct- 
ly libelled ; that the Facts alledged in the Libel might indeed amount to 
a Proof of this Propoſition, that the Provoſt was in his Judgment averſe 
to the Meaſure of defending the City of Edinburgh, as a Thing that 
was impracticable, and therefore not eligible or prudent to be at- 
tempted; and it was contended, that this was not even an Error in 
Judgment, for that he was in the right in being of that Opinion, for 
that the City of Edinburgh is no + pe or fortified Place, and tho 
it is ſurrounded by an old Wall, and a Lake upon one Side, and 
that the Rebels had no Artillery, it had been very practicable for 
them to have made their Way into the Town; they might have 
blown up the Gates, or a Part of the Wall, with Gun- powder, or 
have ſer Fire to the Houſes on the Weſt- ſide of t. Mary M ynd, 
that enter from without, and yet are a Part of and adjoining to the 
Town. 77 f. 
All chis was, ſo far as the Purſuer could obſerve or recollect, the 
Subſtance of what was urged: by the ſeveral Council for the Pannel 
in his Defence; and in Reply to theſe Things, it was, and is now. 
on Behalf of his Majeſty, and for the publick Intereſt, obſerved as 
follows: | 1 A 1 
It is admitted for the Purſuer, that the Council for the Pannel 
have rightly obſerved, that the Facts charged upon him, if it had 
been charged that they were done do/o/2 et malo animo, of ſet Pur- 
poſe or Deſign to have put the City of Edinburgh into the Hands 
of the Rebels, would have amounted to High, Treaſon; for the 
Lord Hale ſays, in his Pleas of the Crown, Vol 1. Page 168. 
If a Captain, or other Officer. that hath the Cuſtady of any a 
| I a ' 64 7 e 
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the King's Caſtles or Garriſons, ſhall treacherouſly, by Combi- 
nation With the King's Enemies, or by Bribery, or for Reward, 
deliver them up, this is Adherence to the King's Enemies.” 
And again, p. 169. he ſays, The Truth is, if it were deliver- 
ed up by Bribery or Treachery, it might be Treaſon : But if de- 
livered up upon Cowardic? or Imprudence. without any Treache- 
*© ry, though it were an Offence againſt the Laws of War, and the 
Party ſubject to a Sentence of Death by martial Law ;— yet it is 
not Treaſon by the Common Law, unlels it was done by 
«+ Treachery. * 5 
And if the Pannel, without being engaged in the Intereſt of the 
Pretender, or withont receiving any direct Bribe from him, or his 
Adherents, did even ſuffer himſelf to be moved by the Fear of their 
hurting his private Property in his Wine Cellars at Leith, to ne- 
glect or counteract any Part of his Duty as Lord Provoſt of Edin- 
28 this was at leaſt bordering extreamly near upon High Trea- 
on. 5 2; 0043 : | 
The Atrocity and the Nature of High Treaſon is excellently de- 
ſcribed in the Digeſts of the Civil Law, in the Title ad legem Ju- 
liam majeſtatis, 4. 1. in theſe Words, Proximum ſacrilegio cri. 
men eſt, quod majeſtatis dicitur, F 1. majeſtatis autem crimen 
illud eſt. quod adverſus populum Romanum, vel adver ſus ſecuri- 
tatem ej us committitur,quo tenetur is, cufus operd dolo mato,con- 
cilium initum erat, quo armati bomines cum telis lapidi- 
buſve in urbe ſint, conveniantve adverſus rempublicam; loca- 
ve occupentur, vel templa ; quove cætus conventnſuve fiat, ho- 
mineſue ad ſeditionem con vocentur: Duove. quis contra 
rempublicam arma ferat : quique hoſtibus populi Romani nunci- 
um literaſve miſerit, ſignumve dederit, feceritve dolo malo, quo 
Hoſtes populi Romani concilio guventur adverſus Rempubli- 
cam. | | | 
It is true, that in this Deſcription the do/us malus, or the ill 
Deſign is an eſſential Ingredient; and it is in general true concerning 
all Crimes, as it is well expreſſed in the Reſcript of the Emperor 
Hadrian, l. 14. ad legem Corneliam de ſiccariir, — in maleficiis 
voluntas ſpectatur. non exitus : But the voluntas, or the dolus 
malus is to be gathered from the Facts by the Judgment of the 
Court or the Jury, by whom the Party is tried, againſt whom the 
Facts are charged. which may very poſſibly have proceeded from a 
treaſonable Deſign againſt the Crown or the Publick. _ 4 ; 
ö ; 3 ; = 
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he King, however, may, if he be fo graciouſly pleaſed, wave 
+the-ipfiſtipg-againſt a Criminal for the higheſt Crime with which be 


may be: poſſibly. chargeable; ſo the Lord Hale, p. 374. All 
e FPreaſon is Miſpriſion of Treaſon and more; and therefore, he 
7 that is aſſiſting to a Treaſon, may be indicted of * 3E of ; 


FTreaſon, if the King pleaſe. Stamf. P. C. 37. 6. Co. P. C. 36. 


e APO. 77.01; b een T they 9 0 1 
The Judgment in Caſe of Miſpriſion of Treaſon, is Loſs of the 
Profits of his Lands during his Life, Forfeiture of Goods, and Im- 
priſonment during Life. A e brit 
And the ſame Lord Hale, p. 143.“ reports a Caſe, where 
there was a Conſultation of the Judges, where he was preſent, 
% in the Year 1675, relating to the Weayers in and about London, 
being offended at the Engine Looms for making of Ribbons, who 
roſe in great Numbers to deſtroy thoſe Engines in different Coun- 
ties, and did Damage to the Value of ſeveral thouſand Pounds. ; 
Five of the Judges ſeemed to be of Opinion that this was Trea- 
, fon, within the Act 25. Edward. III. upon the Clauſe of leyying 
Var againſt the King. or at leaſt upon the Clauſe of the Statute of 


the 13th Cha. II. chap. 1. 


The other five Judges were not fatisfied that this was Treaſon 
. « within either of thoſe Statutes. 1 0 | 
Many of them therefore concluded, that if Mr. Attorney 
- ** ſhould think fit to proceed as for a Treaſon; the Matter might be 
_ ** ſpecially found, and ſo left to farther Advice — | | 

Upon the Concluſion of this Debate. Mr. Attorney upon 
Conſideration of the whole Matter, it ſeems, thought fit to pro- 
ceed for a Riot, and cauſed many of them to be indicted for 
Riots, for which they were convicted, and had great Fines ſet 
upon them, and were committed in Execution, and adjudged to 
ſtand upon the Pillory. - | | 
In the preſent Caſe, the Doubt is not concerning the Tendency 
of the Facts charged upon this Pannel, namely, that it was to give 
up the City of Edinburgh, the Capital of North Britain, not to the 
King's Enemies only, but to a Pretender to his Crown; and the 
Doubt is only, q#0 aαau¹mo this was done, whether with a treaſonable 
Intent, or through Cowardice or Negligence, or Imprudence; and | 1 
this might 1 to the Jury to judge, in caſe he had been 'Y 
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Purſuer has been ordered to NS «nl this Parinel. nor for High 
Freaſon, bur for a high Miſdemeanor in having many Ways acted 
* contrary to his Duty, and thereby ſuffered the City of Edinburgh, 
„ yith the Cannon, Arms, Ammunition and Proviſions to fall into 
* the Hands of the Rebels, and when the 'PannePs own Council 
are ſenſible that the Facts charged upon him are ſuch, as at leaſt bor- 
der ſo near upon High Treaſon, and might have been charged as 
ſuch, they cannot be permitted at the ſame Time to plead, or at 
leaſt they ought not to be liſtned to when . y that the Facts 
here charged have no Relevancy in them, or do not amount to any 
Crime or Offence whatſoever. 33 
The other Obſervations above - recited were extreamly groundleſs, 
That this Libel does not charge the Pannel with Diſaffection to the 
Government, and that the Opinion of the well affected Citizens, 
mentioned in the 12th. Article, That he was ſecretly in the Intereſt 
of the Pretender, cannot infer his being actually guilty of any Crime 
whatever; for Diſſaffection is not the Name of a Crime known in 
the Law; no Man can be tried for that Diſpoſition of his Mind, 
but for the Effects which it produces; and if the Facts here charged 
had been alledged to have been done by the Pannel, through Diſ- 
affection to his Majeſty and his Government, that would have been 
in Reality or in Effect a Charge of High Treaſon, which was not 
the thing intended in the preſent Caſe. be ie 
And as for the other Remark, it was far from the Meaning of the 
Purſuer to alledge, that any Man can be punifhed merely for the O- 
pinion of others concerning him: But that Fact is mentioned in the 
Libel for this Reaſon, That when the main Queſtion Io neg this. 


Trial is, Whether the Pannel was or was not culpable or negligent: 
in the Execution'of his Office as Lord Provoſt of Edinburgh, du- 
ring the Rebellion, it is a Fact or Circumſtance ſtrongly tending to 
evince that he was ſo guilty, if it be true, that the whole Tenor of 
his Behaviour was ſuch, as to induce a general Suſpicion or Belief a- 
mongſt the well affected Inhabitants, that their Provoſt Was ſecret- 
ly in the Intereſt of the Pretender; for whether they were or were 
not in the Right in that Suſpicion or Belief, they being ſo immedi- 
ately and ſo deeply intereſted, could not fail to cc atten- 
tive to the Conduct of their Provoſt; and if that was ſuch as pro- 
duced in them ſuch Apprehenſion or Belief, that very Thing is one 
Demonſtration, ſuppoſing that they carried their Concluſion too far, 
that bis Conduct Was not ſuch as became a faithful, vigilant, and 
"zcalous Magiſtrate upon chat Occaſion. 
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The Nature of the Office of Lord Provoſt of the City of Edin. 
'##rgh is welt known to this Court, it is partly the fame that be- 
. hog x to the chief Magiſtrate of every Royal Burgh in the Kingdom, 
and partly ariſes from the particular Grants to the City of Edin- 
dare; they are Sheriffs within themſelves, the Lord Provoſt is the 
oY Sheriff, and, of late Years, as well as formerly, has acted as 
ſuch, and tried Cauſes even capital, and the Baillies are ex officio his 
'Deputy-Sheriffs. | | i 
The Lord Provoſt is the King's Lieutenant within the City, he is 
Colonel of the City- guard by the Act of Parliament authoriſing that, 
and he is chief Commander of the City Train'd-bands or Militia ; 
and this very Proxoſt claimed, and was allowed to be the Colonel 
of the Volunteers, and was by the Council declared to be Colonel 
of the Edinburgh Regiment of ooo Men, that was to be raiſed 
and paid by the voluntary Subſcriptions of the Inhabitants : In ſhort, 
the whole military Power within the City was in him, and the chief 
executive Power in all Reſpects. | 
Neither is it true, that the Order in the King's Sign-manual 
for the Regiment, that the ſame ſhould be under the Direction of the 
Lord Provoſt, Magiſtrates and Council of Edinburgh, was either 
intended. or had the Effet to derogate in the leaſt from the legal 
Powers and Privileges of the Lord Provoſt; that Warrant was grant- 
ed on the Application of the whole Council of Edinburgh, the Re- 
giment was to be maintained by them and their Fellow- citizens, the 
End propoſed by it was the Defence of his Majeſty's Government, 
but more eſpecially the Preſervation of the City of Edinburgh a- 
gainſt the Rebels; it was therefore very properly and graciouſly de- 
elared, that this Regiment ſhould be under the Direct ion of the Ma- 
giſtrates and Council of Edinburgh, that is, it ſhould not be with- 
N drawn from the immediate Service of that City, or ſent elſewhere, 
| like the reſt of his Majeſty's Troops, at the Diſcretion of his Gene- 
rals, where it might be of uſe for his Service, without the Conſent of 
: the Magiſtrates and Council of Edinburgb. But this did not hinder 
x the Lord Provoſt from being, according to the Conſtitution of the 
"City, the Colonel or chief Commander of that Regiment, as well 
as of all the other military Force within the City; it cannot be ſup- 
"poſed to have been the Senſe of his Majeſty's Order, that the whole 
own: council, conſiſting of thirty three Perſons, ſhould act the Part 
of a Colonel, or have the immediate Command of a Regiment, the 
utmoſt Effect that Order could have was, that the whole F | 
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ſhould have Power to give 8 Orders as to the Manner of em- 
ploy ing the Regiment, ſuch as every Prince or State are daily known | 
to give to the Generals or Commander of their Armies, Who are 
not the leſs veſted with the Powers of Commanders, that they are 
ſubject to ſuch Direction or Controul. PORT Oy 
Neither is it true, that the Appointment of a Committee, in the 

Terms above recited, was any. Obſtruction or Hindrance to the Pro- 
voſt's acting in the Manner that the Libel requires of him, unleſs 
he can ſay, which he has not done, nor can do by any Thing that 
appears on Record, that either the Council or the Committee xeſiſt- 
ed his Will, or that they oppoſed or over- ruled him, by Majority 
of Voices, in any one Thing that he propoſed to be done towards 
the Preſervation or Defence of the Ci. 
His Station therefore gaye him Power ſufficient, and rendred it 
His Daty to be the chief Perſon: to deviſe, order, and execute every 
I hing that was proper for preſerving his own City from the Rebels; 
and if the Facts be true that are in this Libel charged. it is left to 
the Judgment of this Court, whether his Conduct was agreeable to 
his Duty, or if he was not, on, the contrary, faulty or negligent in 
the Execution of his Office, and guilty of manifold M:zsbehaviours 
in it on the Occaſion libelled. ny tio wars BD 
That Occaſion called for the moſt earneſt, vigilant, and active 

Diſcharge of the Duty of chief Magiſtrate; veſted with ſuch Powers 
as he had; and to illuſtrate this 155 Purſuer begs leave to quote a 
Paſſage from a learned Author, Ærodii rerum ab omni antiquita- 
te judicatarum pandectæ, in the Title, de officio prefetti vigi- 
lum, whereof the Rubrick is in theſe Words: Negligentiam, in 
tis qui ad ſummum reipublice pertinent, eſſe capitalem, cap. 1. 
M. militius. Cn. Lolius, L. Sextilius, triumviri nocturui, cum 
incendii arcendi causd, quod Rome in ſacra via exortum eſſet, 
cum hamis & dolabris, omnique familid publicd evocati, tardi- 
ue adveniſſent : a tribuno plebis die dictd ad populum, damnati 
ſunt : leves ob cauſas, inquit Valerius ſed diſtiplina neceſſaria. 
Idem fere apud nos, ſenatiis judicio, cùm adbuc tlic efſemus 
advocati, Gabaſtoni, præfecto vigitum, accidit : qui Voratus ad 
ſedandam ſtholarium de ſuo 25 ſeditionem, non veniſſet. Nam 
iudiguum eſſe, qui, ut excubet reipublicæ ab omnibus aliis mu- 
neribus excuſatur, & pre ſens vice eſt abſentis: is in tanta ne- 
ceſſitate, ubi minima mora ſummi moments eſt, ſegnem, tardum 

- ac negligentem ſe prabeat, aut (quod minits quoque eft 2 

dum 
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ta cauſe; : Ml cerenfatiog reffect gls ri 910 20 173» 
up. 2. Y. Hilinogubgur 3 vocrurnas, d P. af gaiilio, 
tribuno plebis accuſatus, qudd'vigitias 'negligentias'\ cirrumif* 
ſet, populi Juiirio concidit. _ quod" tevins fit in aliis cau- 

iet am his, ut in re milituri. le ee. Quia puncto ſept 
tempo ria. mu x imanum rerum — amittunt ur. n in 

_ bujufmodiohe5 envars fam aſt. aur dicere nom puta bam... 

At: was: upon the faihe Principles that are here ſet forth, and fol- 4 . 

lowed in Practice in the Roman Republick; as well as the French 

wh rs ary our old Statute 1457, in the Libel recited, was 


made, for thefPenitronvfnegligent Officiars,and namely, Pro- wr 
zun 10% Burgh and others, who ſliould be found faulty aud ne- _ 

*</ gligent in tlie Exetution of their! Offices; and it may be lawfully | wo 
70 proved on them. ot notoriouſſiy Known ;“ but with this Diffe- "= 


rence indeed; that every Offence of this Kind is not made capital, 7 
as:mteores game nohir ſemper p lacuere, but only that they be | by 
*+-\ iſhed in their Perſons and —— the Quantity of their | 4 
—— nat — re This is ſuch a Statute as hardly 
1 ici ve, or other than what is included in tlie 
common Law of this and all other civilized Nations, and therefore 
never can go into Deſuetude. And it ſeems unneceſſary to offer a- 
ny Anſwer to the groundleſs Diſtinction advanced by the Pannel's 
Council. betwixt the Duty of a Provoſt or other Magiſtrate, upon 
common or ordinary, and extraordinary Occaſions, there is neither 
Law nor Reaſon for that Diſtifiction: No Man ſhould undertake the 
Office of a Pilot, who can only hold the Helm in his Hand in ſe- 
rene Weather, and is ble to do his Duty when a Storm ariſes. 
And the Allegation of this Niſtinction ill becomes the Pannel, who 
is a Gentleman by Hirth and Education, and, as fach; ſuperior to 
the ordinary Rank of Burgeſſes, who may ebe, and Olten are nnen 
to the Office of chief Magiſtra res 
Suchefor Inſtance, was che Character of Provoſt Wilſon a pros 
er in Edinburgh. who was Lort>Provoſt of that City when Cap- 
tain Porte was mindered, who, upon the fame Principles that 
are above mentioned; was: puniſhed!by an Act of the rorh' of his 
. e for being faulty or negligent in the Execution of 
for the Act fecites the Murder of Captain Porteous. 
I eee the committing of the ſaid Murder 
* and 2957 „ W e a0 laid City of How 
3. * burgh, 


0 


1 urgh, that ſome ſuch * Fact would be attempted, which, 
„ by proper Care in the Magiſtrates, Citizens and Inhabitauts of 
the ſaid City, might have been prevented; notwithſtanding which, 
„% Alexander Wilſon Provoſt. of the ſaid City, and then actually 
reſident therein. and fully appriſed of the ſaid wicked. Deſign, dia 
not take any Precautions to prevent the ſaid Murder and Riot, 
nor uſe the proper or neceſſary Means to ſuppreſs the ſame, or to 
«« preſerve the Peace of the ſaid City, or, aſter the Perpetration of 
. the ſaid Fact, to diſcover; apprehend, or ſecure the Authors, A- 
„ ctors or Abettors thereof, in manifeſt Violation of the Truſt and 
*« Duty of his Office of chief Magiſtrate of the ſaid City. And 
to the end that the {aid enormous Misbebaviouri and Neglect of 
Duty may not go unpuniſhed, and that other Perſons may not 
«preſume, through Hopes of Impunity, to be guilty of the like 
for the future, it is enacted. That the ſaid Alexander Wilſon be 
«« diſabled from holding any Office of Magiſtracy, Sc. 
Here the Conviction by the Parliament itſelf proceeds altogether 
upon Negatives, or Neglects of Duty in the Provoſt! or chief Magi- 
ſtrate, upon a very ſingular and extraordinary Occaſion; and ſo fat 
it is a Precedent in point to the preſent Caſe, which in other Re- 
ſpects appears to be vaſtly more atrocious than what Provoſt Mil. 
Jon was guilty of, who it ſeems did not give Credit to the Reports 
that were current before that extraordinary Attempt was made. and 
ſuffered himſelf to be ſurpriſed / and diſconcerted. when the Mob was 
ſuddenly raiſed which committed that Murder; inſtead of which, 
here was long Warning, and many Precautions ſeemingly taken by 
the Proyoſt, and heartily intended by many of the Citizens, to as 
vert an Evil of a much higher Nature, tending to overthrow the Con 
ſtitution and Eſtabliſhment of this united Kingdom 
It appears quite unneceſſary to anſwer the A ion offered 
for the Pannel from this Precedent, which has ſurely not the leaſt 
Tendency to prove, that the Offence which was here puniſned by 
the Legiſlature. itſelf, was nowiſe puniſhable hy the common Law, 
or the general Statutes of this Realssf‚ ... 
And as, little can it avail the Pannel to enter now into an Argus 
ment upon the Expediency of the Reſolution in general, of putting 
the City of Ediaburgb in a Poſture of Defence againſt the Rebels; 
fox. though it be true, that before any Reſolution was taken upon 
this Queſtion. it was very law ſub and competent fbr the Lord Pro+ 
voſt to declare his Opinion, if it was ſuch; for the warme 
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after it was a Reſolution formed by the Council of the City, with 
the Conſent and „ tap ene of the moſt conſiderable Citizens of all 
Ranks, many of whom had previouſly ſolicited that ſuch Meaſures 
mould be taken, and after. he the Lord Provoſt had ſeemingly con- 
curred; and given way to the general Senſe of the Citizens, as well 
as of the Council, it ſurely then became his Duty, as the firſt Ma- 
ſtrate, who had the chief executive Power in his Hands, to exert 
imſelf bond fide for the Execution of the general Meaſure that 
had been thus reſolved; for better indeed it had been never to at- 
tempt ſuch Defence than not to go thro' with it until actually over- 
powered by ſuperior Force; or that, to the great Expence and Diſcredit 
of the City. after many Preparations to provide a Force for its De- 
fence, and Application to the Crown, which was readily granted, 
for a Warrant to authoriſe the Regiment, and to the Inhabitants for a. 
Subſcription to pay it. which was filled up with great Alacrity, and 
many of the chief of them preſſed for Leave to venture their Per- 
ſons; as well as contribute their Money for the Cauſe which they 
had ſo much at Heart, when, to-farniſh Arms, the King's Arſenal 
in che Caſtle was at their Command, and a (conſiderable Force af 
ſembled ; that the Provoſt ſhould ſo manage Matters as that the De- 
fence ſhould be:thrown up juſt at the Time that it became needful to 
make Uſe of all theſe Preparations. _ F mT E: 
This will require ſome better Excuſe, than that the Provoſt, in 
his private Opinion, was averſe to the Meaſure in general of defend- 
ing the City, or that he was afraid of -provoking the Rebels to rob 
his Wine-Cellars at Leith, (if that be meant by taking notice of 
his great n we there) for it is certain the Provoſt profeſſed to 
concur with the general Senſe of the City, to provide for and re- 
ſolve to make a Defence, and even upon Monday the 16th of 
September in the Afternoon, in the Council Chamber, and at 
the general Meeting in the New Church, it has been alledged, as 
a Part of his Defence, that he ſtill declared ſtoutly for adhering to 
that Reſolution; and in theſe Circumſtances, for his Council to ſay 
for him, by way of Apology for his Conduct in the Articles libel- 
led, that the fame proceeded from, or is to be accounted for by his 
dliſapptoving in his Judgment of the general Meaſure of making any 
Defence, and offering Reaſons now in Support of the Juſtice of that 
Opinion, inſtead of excuſing him, is in Reality to accuſe him very 
deeply of acting all along with a Duplicity, which muſt have been 
cr criminal, profeſſing to concur! in the Execution of a Meaſure | 


F Which in his Heart he diſliked, and as the Execution of it chiefly 
| „ „ 1 bers | belonged - 
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day the 16th of September 1745, the City of Edinburgh: was in 
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belonged to him in virtue 0 his Office, managingthat in ſucha Man 
ner ab to defeat the Deſi gg 9 St 
As to that Deſigu itſelf, the moſt ſanguine Promoters of it never 

retended to maintain that the City of Edinburgh was capable of 

olding out a regular or a long Siege; the very Number of the In- 
habitants, and the Mouths to be fed. muſt: render this imprattis 


cable ; bur as the Circumſtanees which expoſed them to be at all vi: 
ſired by the Rebels was the Misfortune of Sir 7h Cope's getring ing 
and as h 


to the Northward of the Rebel Army in the Highlan 
was known to be returning from Ia verneſ thro' the low Country 
along the Eaſtern Coaſt, and as other Succours were daily - 
ed from Holland, it was very reafonably concluded that the Preſ- 


ſure upon the City of Edinbungh could be but of ſhort Endurance 


and that very poſſibly keeping out the Rebels a ſingle Day might 
fave the City altogether from falling into their Hands; and the E- 
vent in a great meaſure juſtified this Expectation; for upon the E- 
vening of Monday the 116th 9 pan; when the firſt Deputies 
were ſent out by the Provoſt and others to the Rebels Camp tò treat 
about the Surrender demanded by the Letter from the Prètender's 


Son, thoſe Deputies had not yet reached that Camp, when authen- 


tick Advice came that Sir John Cope, with his Army, was arrived 
at Dunbar, which is but twenty Miles from Zdinbargh : A very 
ſignal Inſtance of the Truth of what is ſaid in the Paſſage above 
quoted from AErodius,' Quòd puncto [ape temporis max imarum 
rerum occaſiones amittuntiur. Oo OG on wo oO nt 

What then was the Occaſion, or whence aroſe the Neceſſity that 
obliged the Pannel, on the Afternoon of Monday the roth Sep. 
tember, to abandon: the Defence of the Ons for which ſo many 
Preparations had been made and continued till this very Hour, and 
when, tho' the 3 was at Hand, there was all the Reaſon in 
the World to believe that Succour or Relief from the King's Troops 


was not far off, as the Event that very Evening accordingly pro- 


e off Dunbar, and au- 
inburgh at the 
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ved, by the actual Arrival of Sir Jobs = 
thentick Notice thereof being ſent ro EA 
of Time already mentioned. '- . 
The Anſwer to theſe Queſtions made for the Pannel, in the D 
upon his Libel, have been, That on the Afternoon of this Mos. 


great Conſternation; occaſioned by the Approach of the Rebels and 


e the threatning Meſſages ſent from them, by the Retreat of the Drat 
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D . AMT ... 2: 
gens om the Coltbridge, and the withdrawing of the Civil Of. 


ess of the Crown from the City; that in theſe Circumſtances; the 4 _ 
general Cry of the Inhabitants at a publick Meeting aſſembled, was 1 


for abandoning the Defence of the City, after which the Fears of 
the Inhabitants was the governing Principle; the Multitude had 


* 
e 


the Power in their Hands, and there was no longer any Regard 
10 _ to - Magiſtrates or legal Authority. CI TN 


But to this it is replied; That the Retreat of the Dragoons; the * 
Purſuer does not take upon him to approve or juſtify ; very poſſibly / 44 
it was made ſooner and farther than it was neceſſary, though it | 9 


cannot be ſaid that the two Regiments of Dragoons, with the City 
Guard of Edinburgh, if the whole Rebel Army had come up to 
them, ill armed as it was, would have been a Match for ſuch a Su- 
priority of Numbers: But when the Reſolution was taken to de- 
fend the City of Edinburgh, they did not, nor could reckon upon 
theſe two Regiments of Dragoons as what they could rely upon or 
ptomiſe themſelves to be always attending for their Aſſiſtance; and 
when the Defence of the City was abandoned, they were no 
further removed than Muſſelbur gh, which is but four Miles off, 
and an Offer was made th the Lord Provoſt to bring them back, or 
any Number of them he ſhoald defire, to aſſiſt in the Defence of 
That the withdrawing of the Civil Officers could afford no juſt 
Cauſe 1 Defence; the Lord Juſtice Clerk had on- 
Iy gone from Ediuburngbh that Day about Noon, to dine at his own 
Houſe about three Miles off, and was returning in the Afternoon 
to the City, when he got Notice by the Way that the Rebels were 
by that Time at che Weſt: port of the City, which was not true, but 
afforded a very juſt Reaſon for his returning to his own Houſe; 
and thougli the Lord Advocate at this Time alſo withdrew from the 
City, and went as far Eaſt ee, bs before he left the 
Town, he had concurred with the Provoſt and the Solicitor, in pro- 
curing an Order from General Gteſt, for one hundred Dragoons to 
march into the City, to encourage and ſupport the loyal Inhabitants 
in Defence of the Town. And he renewed his Advice by Mr. 
Groſet, whom he met going into the City in the Afternoon, with 
Meſlage from the Lord Juſtice Clerk; relating to thoſe Dragoons; 
and of What Uſe-could a ſingle Civil Officer be in the Cafe of a 
Biege? Or, e he ſhut himſelf ap Ne 1G 
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Walls, and expoſe himſelf, in caſe of the Town's being taken, t he. 
come a Priſoner in the Hands of the Rebels??? 
And as for the affrighted Multitude, who are ſaid to have got the 
3 Government into their Hands, it was the Fault of the Lord Provo, 
4; if he permitted this to be: None of the Forces under. his Command 

\ were withdrawn, and he had {till at leaſt twelve hundred Men Well 

armed under his Command, the Walls of the City repaired and plant- 
4 ed with Cannon, and the Caſtle and its Garriſon ready to aſſiſt him; 

and in this Situation, why did he ſuffer himſelf to be deſpoiled of 

his Authority, or to be governed by the real, or by the affected 

Terrors of the timorous, or of the diſaffected Multitude? Why did 

he give Way to a general Meeting in the Church of an Aſſembly ſo 
compoſed? Why did he not tell them that the City had already 

taken its Meaſures and its Reſolution to ſtand upon its Defence, and 

order all who did not chuſe to depart the City, or to act in its De- 

1 fence, to repair to their reſpective Houſes, and keep within Doors ? 
MK He had ſtill the legal Authority in him, and the Means in his Hands 
_* ro make that to be reſpected, when he had ſo great a Body of Men 
_ in Arms under his Command. | 120 
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1 | | | renne To 
* = | | In theſ&® Circumſtances, the Methods he purſued demonſtrated the 
f. | End which he had in View, namely, to x up, inſtead of de- 
_ Wa. _ fending the City; for, in order to juſtify himſelf in abandoning that 
Wo EE Defence, he ought to have gone another Way to Work, than to 
—_ aſſemble; a promiſcuous Multitude in the Church, excluſiye of the 
= | Volunteers. If there was truly any Change of Circumſtances oc- 
. . curred, that made it reaſonable now to lay aſide Thoughts of that 
—_—_— Defence which had been ſo long provided for and purſued, he ſhould 
| 3p have ſummoned a Council of the ſame, or the like Perſons, with 
4 5 7 thoſe who had firſt contributed to the Reſolutions of making any 
1 Defence at all, that is, his own Fellow Magiſtrates and — 
| lors. with the chief Officers of the Volunteers and Train'd Bands, 
1 and deliberated with them upon the ſuppoſed Change of Circum 
= 28 ſtances; and if, in ſuch Council, it bad een debated and reſolyed, , 
1 | buy Plurality of Voices, to be now impracticable or inexpedient to 
|; 79 5 perſiſt any longer in the Meaſure formerly concerted, of defending 
the City. that E ee have juſtified or acquitted him; 
but nothing of this Kind is alledged, and thereby he bas taken the 
whole upon himſelf. He contulted with a diſaffected Multitude, 
as ſome of the Perſons preſent in it, of undoubred Credit, ſay it Was: 
And there is no Record of any Reſolution of the Town Council, 
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Record of the Council after Friday the 13th, before the Rebe 
e che Ciry, nor of the Committee after Saturday the 14th. 


© the Purſuer has Reaſon to believe he can prove every one of them; 


concerning the Point of Law, that is charged as a Crime; but his 


e Royal Prerogative in the Militia, and in making Peace 


***" Garriſons, to make Peace or War, or to make any Treaties or 
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ororthe Dommittee above mentioned of Monday the rõth of H, © 
buen this Change of Meaſures was brought about, nor ne he Fg 
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As for the particular Facts or Articles charged upon the Pannel, 


but he now lays, that neither the Lc pipe Relevancy, nor the Proof of 
everyone of them is eſſential to the Concluſion of this Libel, where- 
of the general Scope and Averment is, That the Pannel at the Time, 
and upon the Occaſionfibelled, was faulty and negligent, or guilty 
of Mal ver fat ion in the Diſcharge of his Duty; and for making out 
this, particular Articles are ſpecified: And although every one of 
theſe Fal not appear ſeparately material, or ſhall not be proved, it 
is no Matter, if enough be proved to make out or ſupport the ge- 
neral Charge. Fog l 1 vs 5 
The Cale is of the ſame Nature, as if a civil Action were brought, 
for Inſtance, for removing a ſuſpected Tutor by the Kindred of the 
Infant, in order to which, a Number of Articles of Misbehaviour 
were alledged. in the Libel; in which Caſe, though ſome of theſe 
Articles ſhould not be proved. or well accounted for by the Defen- 
der; yet if any Number ſhould be made good. and nor accounted 
for, the general Allegation of the Libel would be proved, and the 
purſuers behoved to prevail in the Concluſion of their Action. 
At the ſame time, to touch briefly at the particular Articles, it is 
replied to the Auſwer to the firſt. That it is not the Pannel's Doubt 


urging that Doubt inter alia demonſtrates his Back w ardneſs to pur - 
ſuc" any Meaſures for Defence of the City; for the Doubt itſelf was 
extremely groundleſs. There are ſundry old Laws againſt private 
Leagues or Bonds among the Subjects, which have nothing to do 
with the preſent Caſe; bur the only Law, upon which the Pannel's 
Objection, that it would have been High Treaſon, to arm without 
Authority from the Crown, can hg founded, is the 5th Act of 
the Reſtoration Parliament 1661, intituled, Act aſſerting his Ma- 


and War, &c. which Act declares, That it is and ſhall be 
«High Treaſon tothe Subjects of this Kingdom, or any Number 
* of them, more or leſs, upon any Ground or Pretext whatſoever, 
* to riſe or continue in Arms, to maintain any Forts, Strengths or 
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wirtvur odio e | 
—— 8 terpoſech dhereto {11 203 ene ne een 
4; * i Nos inthe frſtiPlace, Whilſt: this Ach —— in > Fanta E. 
ſuely could never be meant ro; condprehend. the Caſe of che King's 
al | Sabjeds beingcalled-our by the Magiſtrates acting under his Autho-- 
55 * take Arms for hip Service g For Inſtance. If tlie Militia of 


- xitys 
County iſhouldi be called out by rhe: High! Sheriff, on LordLieu- 
; he 0 bellt a foreign — — domeſtick Rebel: And the 


jef Magiſtrate of a Hurgh within: his Diſtrict. has the like Power | 
9 — Sheriff or Lord Lieutenant, daran mi Burgh res Which. 
| he prefides : „ : boioogl oe ably meltStting oh 
_ 24%, This Adihipon|whickche Dork iz-fingh undd. 18 
repealed! by the Act of the th; of Queen Hume, Cb. 21. — 8 
* N provides, That nothing ſhall thereafter be High Treaſon in Seot- 
4 Land. but what is ſüch in Exg/and; And further provides concem- 
8 ertain Crimes therein mentioned, vi Theft in Landed Men. 
©* 3 under Truſt, Fire- raiſing and Aſſaſſination. which Were de- 
clared to be Treaſon by particular Statutes in Scoſland. ſhall there 
- © after be ach is and deemed to be capital 'Offences: But concerning 


Wl tlie Fact whic is made ann by this wo 1661, no _ N 


0 Ea | 7 ſion/is made. . | 1101 
OS | The Purſuer' hae T fürs other Atwiclen./ars Ng 1 


4p in Subſtance made in the wing Argument. nr he ſhall 
I — prolong this Paper to go -rhrough/ chem minutely, and ſhall 
BEE only further obſerve, That as to the new: Defence oſſered to the 
„ I,ith Article concerning the City. arme, that though it comes with; 
3 8 a bad Grace to he ue ech Il firſt Time ed; the Purſuer does 
| poſe the PantieP's'being'allowedro: prove this Allegation, and 
all other Facts and Circumſtances that have been by him alledged, 
1 for his'V V indication e pc = e . cine 
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